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OBIIASA XAPAKTEPUCTHUKA PABOTHBI

AxmyansHocms memol ucciedoeanusn. Poccus Ha odepeTHOM BUTKE CBOETO Pa3BUTHS NPeOBIBaeT B
(haze akTuBHOU pedopmaIii MHOTHX cep OOIECTBEHHOM KI3HH, B YHCIIE KOTOPHIX U chepa COUaTLHOTO
obecrnieueHusi HaceneHMs. Pe3kas cMeHa MOJMTHYECKOTO W 9KOHOMHUYECKOr0 Kypca CTpaHbl B Hadaie 90-x
rOJIOB MpHUBETA 3a TMOCIeAHee ACCATHIICTHE K U3MEHEHHUSIM B IPaBOBOM PETYJIUPOBAHUM MHOTHX ACIEKTOB
KU3HH OOIIEeCTBa, B TOM YHCIE CHCTEMBI COIMAIILHOTO obOecmeueHus. B TO ke BpeMs MpOHUCHISAIINE
TpaHchopManuu 3aKOHOAATETHCTBA B OTOM 00JaCTM BO MHOTOM OBUIM  TOCHEIIHBIMH, HE
cOamancupoBaHHsiMA. CTpeMJIeHHE B KOPOTKHE CPOKH CO3J1aTh 3aKOHOJATEIhCTBO, COOTBETCTBYIOIIECE
YPOBHIO YKOHOMHUYECKH PA3BUTHIX CTPaH B 0003HAUCHHOW 0OOJACTH MPABOBOTO PETYIHUPOBAHMUS, MPUBEIO K
BO3HUKHOBCHHIO CYTy00 IOPHINYECKHX MPOOJIeM, 0CO00€ MECTO B UUCIIC KOTOPBIX MPUHAIJICKUT MpodiieMe
KOJIJTM3U B TIpaBe.

KonmnmmsnonHocTs mpeacTaBiser coboi aucbamaHc B IpaBe, MPEMATCTBHE HA IyTH peau3aluu
OPUIUYECKUX TPEANUCAHNMN, a, CIICIOBATEIBHO, PsA/ia 3a7ad COIMMATLHOTO 00ECIICUCHUS, €T0 BCEOOITHOCTH,
a7PEeCHOCTH, CIIPABEIJIMBOCTH pacIpenesicHus] oOImecTBeHHBIX Onar. UeTkas M CHUCTEMHAs NEITEIbHOCTH
rocyiapctBa B cdepe MpPaBOBOH pErjaMEHTAIUU STOW HUCKIIOUUTEIILHO BaXXHOW cdephl CHOCOOCTBYET
00eCIIeUeHUIO MOJUTHYECKON CTaOMIIEHOCTH OOIIECTBA, €ro JOSIIBHOCTH K CYIIECTBYIONIEH CHCTEME BIACTH.
B 3TOM 1TaHe KOJTM3UOHHOM MPOOIeMe MPUAASTCS U HEKOTOPBIN MOIUTUICCKUI OTTCHOK.

[Ipexne B HayKe MpaBa COIMAILHOIO 00eCIeUeHHUs MPodieMa KOJUTM3UOHHOCTH HE TIOJJHUMAJIAaCh U HE
HCCIIeIoBaNach. MeXay TeM BpeMs TpeOyeT NMPOBEACHUS CICHUAIM3HUPOBAHHOTO MPHUKIIATHOIO aHajIu3a U
TEOPETHUECKOTO OCMBICIICHUSI HA3BAHHOW MTPOOJIEMBI.

Llenvto uccnedosanus sBNSCTCS aHanu3 MNPOOJIEMbl KOJUIM3MOHHOCTH B IpaBe COIUAIBHOTO
oOecrieueHus], BKIIOYAIONIUN IUPOKHA KPYT BOIPOCOB MPAKTUYECKOTO U TEOPETUYECKOTO MOPSIKA, CPEIU
KOTOPBIX: BJMSHHE KOUIM3UKA Ha (YHKIMOHMPOBAaHUE JaHHOW TNPAaBOBOW OTpPACiM, €€ WHCTHTYTOB,
OMpe/ieJICHHEe OOCTOSATENBCTB, JETCPMUHUPYIOIIMX BO3HUKHOBEHHE KOJUIM3WH B TMPaBe COLMAIBHOTO
obecrnieueHus W WX BUaoBas nuddepeHnualys, ornpeneieHue MPUpoIbl JaHHOTO SBJICHUS, (JOpMUPOBaHUE
METOAMKH W PEKOMEHAALMM MO pa3pelIeHHI0 MPaBOBBIX KOJUIM3UM U COBEPLICHCTBOBAHUIO MEXaHHU3Ma
[IPaBOBOTO PErYJIMPOBAHUSA B Cepe COLUATBHOTO 00ECIICYCHHS B 1[EJIOM.

B aT0Mi cBs13u B mporiecce pabOTHI MPENNPUHATHL YCUINS K PEIISHUIO CIEIYIONINX B3aUMOCBS3aHHBIX
TEOPETUYECKUX U MPAKTUUECKUX 3a]1ay:

- OpPOAHAIM3UPOBATH SBICHHUE MPABOBOM KOJUIM3UKM W MPEAJIOXKUTh MOAXOAbl K IMOHUMAHUIO €e
MIPOOJIEMHOM CYITHOCTH C MO3UIHH (Prumocoduu mpaBa U CUCTEMHOTO aHAIIN3A,

- chopMyMpoBaTh TMOHSATHE ITAHHON IPABOBON KATETOPUH W OTIPAHUYUTH OT HMHBIX MPaBOBBIX
SIBJICHMI;

- BBISIBUTH OCOOCHHOCTH KOJUTHU3WH B IpaBe COLMAIBHOTO OOECIIEYeHHS M OTPA3HUTh CIENU(UKY HX
JNETCPMHUHAIINY W BHIOBOM nuddepeHnnannm;

- OIICHWTH BIIMSHUE MPABOBHIX KOJUTM3MH Ha MPABOBOE PETYINPOBAHUE COIHATHHO-00ECTIEUUTENFHBIX
OTHOIIICHHH;

- chopMyupoBaTh KOHLIECTILINIO CUCTEMHOCTH  pa3pellICHHUs [PaBOBBIX  KOJUIM3HM
(mpobnemopaspenraromnieii CHCTEMbI) U OTPa3uTh OCHOBHBIE IPUHITUIIBI €€ PEeaTH3aIiy B PaBe COMUAIBHOTO
o0ecrieueHus, MPeIIoKUTh METOUKY pa3penieH s KOJUIM3HOHHOH TpoOIeMBbl.

Ilpeomem uccnedoeanus COCTABISAIOT TaKWE KaTeropuH, KaKk IIpaBoBasi KOJUIM3USL U €€
IuaneKkTuieckas (IpoOiieMHasi) CYIIHOCTh, JNETEPMUHH3M B IIpaBe, CHCTEMHBIE CBSI3U IPABOBBIX HOPM,
CTpyKTypa (opM IpaBa COLMUAIBHOTO oOecredeHus, KOJUIM3UOHHAs Mpo0iieMa W ee CHCTEeMHBIN aHalu3,
npobaemMopasperniaronas CucTeMa i METOANKA CHATHUS KOJUIM3MOHHOHN TIPOOJIEMEL.

Memooonozuueckaa u meopemuueckaa 6aza ucciedosanus. MNMeToOAOIOTUYECKYI0O OCHOBY
WCCIIEOBAHMUSI COCTABHJIM OOINCHAYYHBIE W YAaCTHOHAYYHBIC METOABI TIIO3HAHHS, B TOM YHCIE
MUATCKTUIECKUH, WCTOPUYECKHUH, (OPMaTbHO-JIOTHIECKUH, CPaBHUTEIHLHO-TIPABOBOM, CTATUCTUYECKUM,
METOBI CUCTEMHOTO aHAJIN3a U MOJICITHPOBAHIISL.

TeopeTnyeckoll OCHOBOM MOCITYKHIIU TPYAbl IPEACTaBUTENEN IOPUANIECKON HAYKN B 006JacTH 00meit
TEOpHUH TIpaBa, MEXKIYHAPOIHOTO, KOHCTHTYIIHOHHOTO, YTOJIOBHOTO, aJIMUHHACTPATHBHOTO, TPaKIAHCKOTO
mnpaBa, B uucie kotopeix: H.I'. Anekcanapos, C.C. AmekceeB, M.W. baiitun, M.T. baiimaxanos, M.U.



bparunckuii, H.B. Burpyk, H.A. Bracenko, B.B. Epmosa, O.C. Nodde, [I.A. Kepumos, O.A. KpacaBunkos,
B.H. Kynapsisue, b.M. Jlazapes, B.B. Jlazapes, JI.A. Jlyan, H.B. Muponos, A.B. Munkesuq, B.C.
Hepcecsam, A.C. Iluronkun, C.B. Ilomennna, O.H. Cagukxos, W.C. Camomenko, M.C. Ctporosud, A.A.
Twine, FO.A. Tuxomupor, P.O. Xandunra, A.®. Uepmanner u apyrume. [IpuBnekanach nmreparypa IoO
(humocohun 1 COMMOIOTHH.

Ilpn mpoBepeHUHM HCCIENOBAHUS aBTOPOM OBUIM HCIIONB30BAaHBI PabOTHI MpEICTABUTEICH HAayKU
TPYZOBOTO TpaBa U MpaBa counaibHoro odecrneuenus: B.C. Auapeera, B.C. ApakueeBa, E.J. Actpaxana,
B.A. Augapkana, M.J. bapy, H.H. bonepckosoit, JI.5. I'mauOypra, M.JI. 3axaposa, P.1. MBanosoii, B.M.
Jle6enera, P.3. Jlupmuna, M.B. Monoamosa, B.J[. Mopnauesa, B.1. Hukutuuckoro, I'.C. Cumonenko, B.H.
Ckobenkuna, B.1. Cmomspuyka, B.A. Tapacosoii, O.I'. Tyuxosoi#t, B.111. [llaiixatquHoBa U 1pyrHe.

Hcropuko-nipaBoBoi  aHanmu3 mnpoOieMbl 00yCIOBWIJI  HWCIIOJNIL30BAaHHWE TPYJOB  BBIJAIOIIUXCS
MIPEICTaBUTENICH POCCHIICKON JOPEBOIIOIMOHHON IOPHUCTIPYACHIINM, a TakKe 3apyOeKHBIX IMPaBOBEIOB,
takux kak A.Jl. I'pagosckui, I'. Ennunek, B.J[. Karkos, I'. Kenp3en, H.M. Kopkynos, C.B. [1axman, E.H.
Tpyb6eukoit, B.M. XBocros, I'.®. IllepieneBny.

Omnupuueckoit 6azon uccnedoeanusn SIBIAIOTCS MEXKAYHAPOAHO-TIpaBoBbIe akThl, Koncturymus PO,
(denepanbHble 3aKOHBI W (emepalbHbIC IOA3aKOHHBIE HOPMATHUBHBIC TIPABOBBIC AaKTHI, 3aKOHBI U
HOpPMAaTUBHBIE TIPABOBBIE aKThl CyOBEKTOB PD, akThl COMAIBHOTO MAPTHEPCTBA U JIOKaJIbHbIE HOPMATHBHBIE
akThl, B ToM yucie akTel Koncrurynuonnoro Cyaa P®, aktel BepxoBHoro m Bricmero ApOutpakxHoro
Cynos PO, penienust apOuTpakHbIX CyI0B U CYAOB OOLIEH IOPUCAUKINH.

Hayunaa  noeusna  Ouccepmayuu. Pabota  sBusercs  MNEpBHIM  CHENHUANTW3MPOBAHHBIM
MOHOTPa(h)UIECKUM HCCIIeJOBAHIEM, TIOCBSIIIEHHBIM aHAIN3Y KOJUTM3UI B MpaBe COLMAIBHOTO 00eCIIeYeHusI.
B nuccepranuy Ha OCHOBE aHaiW3a MOJOKEHUH AEHCTBYIOIIEr0 3aKOHOAATENBLCTBA, HOPMATUBHBIX aKTOB,
YTPaTUBLIMX CHILY, CTICHMANBHON JIUTEPATyPhl BBISIBICHBI U OTPaKEHBI OCOOCHHOCTH MPABOBBIX KOJUIM3HMHA B
cdepe peryIMpoBaHHs COLHAIbHO-00ECTICUUTENbHBIX OTHOIIEHNH. 1. BriepBbie siBICHHE KOJUTM3UM B TIpaBe
COLIMATTLHOTO 00ECTICUeHUsI HCCIIeAYeTCs ¢ O3ULuMi (uitocodun npaBa U cUCTEMHOro aHanuza. 2. [Ipemnoxkena
KOHIIETIIIUS TIPABOBOM KOJUTM3UH KaK MPOOJIEMHOTO SIBJICHHSI CUCTEMHOTO Xapaktepa. [IpoBeneHo oTrpannyieHme
IIPaBOBOM KOJUTM3WHU OT CMEXKHBIX TPaBOBBIX siBICHUM. 3. MccienoBaHbl 0COOEHHOCTH IETEPMUHAIINH TTPABOBOM
KOJUTM3WU B TpaBe CONMaNbHOTO obecreueHus. 4. OrpaxeHa crenpdurka BIMSHUS TPABOBOW KOJUTM3UM Ha
CHCTEeMy TIpaBa COIMAIbHOrO obOecrniedeHus. 5. BmepBble chopmupoBaHa wuepapxuueckas CTPYKTypa
HOPMAaTHBHBIX aKTOB B TpaBe COILMAJIBHOTO oOecniedeHus. 6. IIpoaHann3npoBaHbl OCOOCHHOCTH pa3pelIeHUS
(CHATHS) KOJUTM3UOHHOM MPOOJIEMBI B IIPaBe COLUATIBHOTO 00ECTICYECHHS.

Haubonee cywjecmeenHbvle 6b1800bl COOEPHCAMCA 6 CAEOYIOUUX NOJIONHCEHUAX, GbIHOCUMbBIX HA
3augumy:

1. IlpaBoBas xommHM3us — SBIIEHHE, XapaKTEpU3YIOIIee CBOWCTBO IIpaBa KaK peEryysaropa
00IIecTBEHHBIX OTHOMEHHH. [[pOHIMKHOBEHNE B CYITHOCTH NMPABOBON KOJUIM3UH ITO3BOJIMIIO BBHIIEIHTDH B €€
CTPYKTypEe JBa KOMIIOHEHTAa - OOBCKTHBHBIA M CYOBCKTHUBHBEIH. [Ipm 3TOM OOBEKTHBHBIH KOMITOHEHT
COCTaBJISIIOT TakWe SBIEHUS Kak: 1) CYIIEeCTBOBaHHWE HEKOTOPOTO MHOXXECTBA OOBEKTOB KOJUIM3HH; 2)
coBmajieHne chep peryInpoBaHus IOPUANIECKIX HOPM; 3) pa3Indue B Mepe BIMSHUS OOBEKTOB HA CIIOPHBIH
OOBEKT pEeryIMpoBaHHsA TpH WX B3auMojieiicTBuu. CyObEeKTHBHBIM KOMITOHEHT BKIIIOYAET CIEIYOIINe
3JeMeHTHI: 1) CyOBeKT; 2) oTpakeHHE CYOBEKTOM OOCTOSTENBCTB OOBEKTHBHOTO XapakTepa; 3) mpobiema
BBIOOpa TIPaBOBOW HOPMBI, TOJIXKAIEH NPUMEHEHHIO B CBSI3W C HA3BaHHBIMHA OOCTOSATENBCTBAMH, U
BBI3BaHHAs 3TUM HEOIPEIeIIEHHOCTD MTOBEICHUSI.

2. KimroueBoe 3HaueHHE B CTPYKType OOBEKTUBHOTO KOMIIOHEHTa OTBOJUTCS NMPHU3HAKY pa3iIndus B
Mepe BIHUSHHS OOBEKTOB KOJUTM3WW HA CHOPHYIO cdepy peryiupoBaHWs TPH HX B3auMojeictBuu. Ero
CoJIepKaHMe 3aKII0YaeTcd B HEOOXOIMMOCTH OMNpEIENIEHUS TMPEeNeioB BO3AEUCTBUS (MEpHl BIMSHUSA) Ha
Cpely KaXJOoro u3 OOBEKTOB MNPAaBOBON KOJUTM3WM, JJISi YEro BBOJMTCS IOHITHE (aKTOpa pasziHyus
00BeKTOB. Mepa BIHMAHHSA OOBEKTOB KOJUIM3WM MOXKET OBITh BBIpaKEHa B IATH (akTopax pazmuums: 1)
MIPOCTPAHCTBa; 2) BpeMeHH; 3) MecTa NpPaBOBOW HOPMBI B CTPYKType IMpaBa; 4) KOMIETEHLIHOHHOMN
00yCIIOBIIEHHOCTH TIPAaBOBOW HOPMBI; 5) ONPENEICHHOCTH aAPECAaTOB IPABOBOM HOPMBI.

3. IlpaBoBasg KOWIM3WA — €NWHCTBEHHOE SBJICHHWE, OTpaKalollee IMpOoOJIeMHBIE CHUTYalluu
HOPMATHUBHOTO M3JIMIIECTBA Kak Je(eKTa CHCTEMBI IpaBa; ee CIEAYeT OTIUYaTh He TOJBKO OT HMHBIX
neQeKTOB CHCTEMBI MPaBa, TAKUX Kak AyOIUpOBaHUE HOPM, MPoOEN B MpaBe | T.I., HO U OT KOHKYPEHIIUU



HOPM, TPENICTABIAIONEN co00i pe3ynbraT auddepeHuaniu IpaBoOBOTO PEryJINPOBAHNAS M COBIAJArOIIeH
10 COJIEP’KAHUIO ¢ KaTeropuen KBamuuKanuy (IpaBOHAPYIICHUH WM WHBIX IOPUINICCKUX (PaKTOB).

4. Crnennduka KOJUTM3WH B TPaBe COIHMAIBLHOTO 00ECIICUCHUS OOHApYKUBACTCS B MHOTO(MaKTOPHOM
JIETepPMHUHAIINN JIEMEHTOB €€ CHCTEMBI, YTO, B CBOIO OYepeab, OOYyCIaBIMBAETCS CBOWCTBAMHU CHUCTEMBI U
CTPYKTYpPHI IIpaBa coOIMalbHOrO obecredeHus. [Ipm 3ToM mpaBoBas KOJTM3WSA KaK CHCTEMa BO3HUKAET B
CWJIy OJHOBPEMECHHOTO JEHUCTBHUS PAa3IUYHBIX MPEIINOCHUIOK, KOTOPbIE MOTYT OBITH IOJEICHBI Ha: a)
00BEKTHBHBIE U CYOBEKTUBHBIE U 0) BHEIIHNE W BHYTPEHHHE.

5. Xapaktep JeTepMUHAIIMKM OKa3bIBACT CYIIECTBEHHOE BIMSHUE HA MHOr00Opa3ve BUJIOB KOJUIM3MI B MpaBe
COLMAILHOTO 00ECTICUCHHMS, KOTOPbIe 00pa3yoT JBE KIaCCH(DUKAIIMOHHBIC TPYIIIBL TCHEPATBHYIO (JIEMEHT CHCTEMBI
pa3peliieHys MPABOBBIX KOJUTH3HIA) M (DaKyJIBTaTUBHYIO, TIPH 3TOM IeHepajibHast KJIACCU(HUKAIMSI B 3aBUCHMOCTH
OT CBOMCTB U (DYHKIIMOHAJILHBIX OCOOCHHOCTEH MX OOBEKTOB (IIPABOBBIX HOPM) IMO3BOJISICT BBIACIHTEL B TPaBe
COIMAJIBHOTO  OOCCICUCHUS HEPAPXUUCCKUE, KOMIICTCHIIMOHHBIC, TEMIIOpAJbHbBIC, IPOCTPAHCTBEHHBIC,
CTPYKTYpHBIC 1 T PEepSHIIMOHHBIC KOJUTU3HH.

6. Kommizuu B mpaBe COIMATBHOIO OOCCIICUCHHS OKA3bIBAIOT CICHM(DUUESCKOE BIMSHUE HA FOPHIMUICCKYIO
3(()eKTUBHOCTH HOPMATHBHBIX TPEAINMCAHUMA, Ha TPOIIECCCHI, MPOMCXOMAIINE B OOIIECTBE, MPUBOJS 3a4acTyi0 K
HCTaTUBHBIM pe3yJibTaraM, a TAKKe Ha JICHCTBUS HOPMOTBOPYECKMX M MPABONPUMEHUTCIIBHBIX OpPTraHOB.
[NocnencTus MpaBOBOM KOJUIMBWM TIPU STOM HMEIOT TPU acrlieKTa — MPAaBOBOM, COIMAIBHBIA M CUTHATBHO-
HUH(POPMATHBHBIIA.

7. CHsiTHE MPABOBOM KOJUIM3UU OCYIECTBIISACTCS IOCIICOBATEIBHBIM BO3JICHCTBIEM HA €€ 3JICMCHTHI
B paMKax mpoOieMopaspelniaromnieii cuctembl. JlaHHas cucTeMa HEOJHOPOJHA, pealiu3yeTrcs B (opmax
YCTpaHCHHS U MPEOJIOJICHHUS, BKIIOYACT TaKUE JICMEHTHI KaK IIeJIb BEIOOpa, Cpe/cTBa (KPUTEPUH BHIOOpPA),
crocoObl (MeToauka BbIOOpa). DOpMBI paspelleHus MPABOBOM KOJUIM3WU OTJIMYAIOTCS IO IMPOLEAype U
MOCJIE/ICTBUSM UX peallu3alliu.

8. CpenctBaMu paspelieHus NMPaBOBOW KOJUIM3MU BBICTYNAIOT KOJUIM3HOHHBIC KPUTEPUH BBIOOpA:
(hopMabHO-FOPUINUECKUE, TOKTPUHAIBHBIC, NIpaKceoornyeckue. Bo n30ekaHue «KOJUIM3UM KPUTEPUEBY»
BCE KOJUTM3WOHHBIE KPHUTEPHH BHIOOpA CreMU(UIIMPOBAaHBl Ha OCHOBHBIE ((POPMATBHO-IOPUANYECKHE) U
cyOcuiuapHple KpUTEPUH (JOKTPUHAIBHBIE M  IpaKCeoJorude Impakceonormdeckue). Crocobamu
paspelieHusl MPaBOBBIX KOJUIU3WH BBICTYIIAET COBEPIICHCTBOBAHHE HOPMOTBOPUYECKOH IEATENBHOCTH H
npeoOpazoBanue (popm IMpapa, a TAKKE TOJTKOBAHHE HOPMATHBHBIX MTPEIITUCAHUN.

9. K 0cOO0EHHOCTH KOJUITM3UOHHOTO PETyJIMPOBaHUS B IMpaBe COIMAIBLHOTO 00eCredeHUs: OTHOCUTCS
CYIIIECTBOBaHUE KOJUTM3UOHHBIX HOpM-caHKIu# (4. 4 cT. 11 3akoHa o BerepaHax). JleneHne KOMTH3MOHHBIX
HOPM B 3aBUCHUMOCTH OT (DYHKIIMOHAJIBHBIX OCOOEHHOCTEH OOBEKTOB KOJUIM3MU (BUIOB KOJUIHA3HIA)
MO3BOJISIET BBIACIUTh B TpaBe COIUAILHOTO OOECHEeYeHUs TOJBKO HEepapXUYeCKue M TEeMIIOpalbHbIC
MpaBuiia, MPH 3TOM OTCYTCTBYIOT KOJUTU3UOHHBIE HOPMBI, TPWU3BAHHBIE YPETYJIHPOBATh TaKHE BHUIBI
KOJUTU3WH, KaK KOMIIETEHIIMOHHBIE, IPOCTPAHCTBEHHBIE, CTPYKTYpHBIE U TN (hepeHIINOHHBIE.

10. ABTOp cumTaeT menecooOpa3HBIM BBECTH B HOPMaTHUBHBIC ITPABOBHIE aKTHI U, TJIABHBIM 00pazoM, B
(henepanbHbIE 3aKOHBI CHCTEMBI COITMAIEHOTO O0ECTIeYeHHs MOJIOKEHHUS CIEIYIOMIEr0 COACPIKaHUS: 3aKOH,
VAYUUAOWUL NOJOJCEHUE TUYA, YCMAHAGIUBAIOWUL O0IbWUL 00beM npas, wem 3mo 0bi10 npedyCMOmMpPeHo
panee 0elicmeon8asuium 3aKOHOOAMENbCHEOM, UMeem 0OPAMHYI0 CULY, MO eCMb PACHPOCMPAHAEMC Hd
NPABOOMHOWEHUs], BO3HUKWIUE 00 BCMYNJEHUs MAKO20 3AKOHA 8 CUNY. 3aKOH, 02PpaHuYU8arowuti uiu
OMMEHAIOWUL NPABA U 2APAHMUU SPANCOAH UTU UHBIM 00PA30M YXYOUAowull NOJ0dCeHUe auyd, 0Opamuo
cunvl He umeem u Oeucmeyem moavko Ha Oyoywee epems. Ilpu smom npasa u aveomsl, paree
VCMAHOBAEHHbIE 3AKOHO0AMENbCIEOM, He MO2ym Oblmb OMMeHeHbl 0e3 PABHOYEHHOU 3aMEeHbL.

11. OmgauM W3 BaXHBIX ODJIEMEHTOB MPOOJeMOpa3pemaronieii CUCTEMBI B TIPaBE COMHAIBLHOTO
oOecrieueHus SIBJIIETCS YeTKas Hepapxuyeckas cUcTeMa (CTPYKTypa) HOPMATHUBHBIX MPaBOBBIX akToB. [lo
MIPUYKHE OTCYTCTBUS €AMHOI0 KOAUDUIIMPOBAHHOIO aKTa MpeaiaracTcst GopMHUPOBATh €€ MPUMEHUTEIBHO K
KOKIOMYy ®3  pasfenoB cdepbl comualbHOro  obecriedeHns (IMEHCHOHHOE  3aKOHOJATENIbCTBO,
3aKOHOJIATEIBCTBO 00 OOecrmeueHnr MOCOOMSIMHU M T.J.), OMPENeIsis, TaKHM 00pa3oM, 0a30BBIC 3aKOHBI,
HOPMbI KOTOPBIX 3aKpEIUIIM Obl HEpPapXHUYECKyH CHCTEMy HOPMATHMBHBIX IIPABOBBIX aKTOB IIO
COOTBETCTBYIOIIMM HAIIPABICHUSIM COI[HAILHOTO 00eCIICUeHuS.

Ilpakmuueckaa 3HauuMocmy pe3yabmamos ucciedoeéanusn. Pa3zpaboTaHHbIE B JUcCCepTalvd
NPEIJIOKEHUS 10  PAa3pPEIICHHI0 MPABOBBIX KOUIM3MM W COBEPIICHCTBOBAHHMIO JACUCTBYIOIIETO



3aKOHOJATENbCTBA B cepe COMMAIBHOTO O00eCIeueHuss MOTYT OBITh HCIOJIL30BaHEI B pabore
MIPaBOMIPIMEHUTENFHBIX W TPAaBOTBOPYECKUX OPTaHOB IpPH pa3paboTKe HOPMATHBHBIX aKTOB, BHECEHHHU
W3MEHEHUH U IONOJHEHUH B JeHCTBYroIME akThl. [1oyioKeHus nuccepTali MOTYT OKa3aThCsl MOJE3HBIMU
rpaxkaaHaM, peaTn3yOIUM HOPMATHBHBIE TPEANHCAHUS U TPOSBILIIOIIMM HWHTEpecC K MpodieMam
IOPUCTIPYICHIINH, a TaKKe MOTYT OBITh HCIIONB30BAaHBI B paMKax HM3Y4YEHHs] Kypca MpaBa COIHAIBHOTO
oOecrieueHus! MPH MOJTOTOBKE CIEIMATUCTOB B BHICIIUX YUEOHBIX 3aBEACHUSIX.

Anpobauus pesynemamos ucciedoeanus. Jlyuccepranus BBINOJNHEHA W 00CYXIeHa Ha Kadeape
TpyaoBoro npasa KOpuanyeckoro nHCTUTYTa TOMCKOro rocyapcTBeHHOTO YHUBepcuTeTa. OCHOBHBIE HICH,
TEOPETHUYECKUE M MPAKTUYECKUE IOJIOKEHUSI HACTOSIIEro JHUCCEPTAIMOHHOTO HCCIEOBAHUS OTPaKE€HBI B
IATH OIyOJIMKOBaHHBIX paborax. HamnGomnee cylecTBeHHbIE MOMEHTHI HCCIEIOBAaHUS JOKJIAIbIBAIIMCH HA
HAYYHBIX M HAYYHO-TIPAKTUYECKUX KOH(DEPEHIHSX, MPOBOJUBIIMXCS TOMCKAM TOCYAapCTBEHHBIM
yauBepcuteroMm (2001, 2002, 2003), ToMCKUM TOCyIapCTBEHHBIM IMeAarorudeckuM yHuBepcuteTom (2001,
2002), Anmunuctpanueit Tomckoit obmactu (2002).

ITomumo 3TOrO, Hambosnee BakKHbIE BBIBOJBI, COAEpIKAILINECS B AUCCEPTAllUH, ObUTH HCIOIH30BAHBI
ABTOPOM IIPH MPOBENECHUH JIEKIIMH U MPAKTUYECKUX 3aHATHH B TOMCKOM roCy/1apCTBEHHOM YHUBEPCHUTETE, a
TaKXKe MpH OKa3aHUM IOPUINYECKON NMOMOIIH IpaxaaHaMm B pamkax IOpuanueckoi kiauauku npu IOU TI'Y
[0 BOMpOCaM, CBSI3aHHBIM C peanu3aluell MpenucaHuli 3aKOHOAATENLCTBA B cdepe COLUATBHOTO
obecreveHusl.

Cmpyxkmypa padomui. Jluccepransi COCTOMT U3 BBEACHHUSA, TPEX TIJaB, BKIIOYAIOIIUX BOCEMb
naparpagoB, MPUIOKEHHUS, CIICKA UCTIOJIb30BAaHHBIX HCTOYHUKOB H JIUTEPATYPBHI.

COAEP)KAHUE PABOTBI

Bo 66edenuu 000cHOBBIBaeTCSl BBIOOP TEMBI JHCCEPTAlMU, €€ aKTyaJlbHOCTh M Hay4yHas HOBH3HA,
OMpeACIAOTCA HEJIU, 3aJadu U HNpaKTU4YCCKasd 3HAYUMOCTb HCCICAOBAHUA, €ro MCETOHAOJOIMYECKas H
TEOPETHUYECKAsI OCHOBBI.

I'naga 1 — «Teopemuueckue 0CHOGbl KONIMUUOHHOCHU 8 NPAGe» COCTOUT U3 ABYX mnaparpacdos. B
MepBOM Maparpade orpenensieTcs: MpeJAMeT UCCIIEOBaHNS, aHATH3UPYOTCS TIO3UIIUN Pa3IMYHBIX aBTOPOB B
[MOHMMAaHWUU CYIIHOCTA TIPAaBOBOW KOJUIM3HMH, OCBEHIAIOTCS (MWIOCO(PCKHE U IOPUANYECKHE ACTIEKTHI
MPOOJIEMBI, TEOPETHYECKH OOOCHOBBIBAaETCS M (POpMHpYyeTCss MOJeNb MPOOJIEMHOW CYIHOCTH TPaBOBOU
KOJUTU3UH.

['oBops 0 KOMTM3KK B MpaBe, HEOOXOAUMO OIPENEIUTECS B TOM, B pPaMKaX KakOro YYEHHS O IpaBe
WCCIIEYyeTCs SIBJICHUE KOJUTU3WU. ABTOP MCXOJHUT M3 MOHUMAHUS IMpaBa KaK CHUCTEMbI 00Ie00s3aTeNbHBIX,
(hopMaTbHO-OTIPEICIICHHBIX HOPM, YCTaHOBJICHHBIX WM CaHKIMOHHPOBAHHKBIX rocyaapcTBoM. Otcrona
KOJUTM3WS B TIpaBe HM YTO WHOE, KaK KOJUIM3HMS B CHCTEME MPABOBBIX HOPM. TakuMm oOpa3om, mpaBoBas
KOJUTM3US C TOYKH 3PEHHUS TpeIMeTa WCCIIEOBaHUS PacCMaTPUBAETCs KaK CBOWCTBO CHCTEMBI MPaBOBBIX
HOPM (CHCTEMBI TpaBa), a ¢ TOYKH 3PEHUsI 00BEKTa UCCIEAOBaHUS — KaK SBJICHNE, BOSHUKAIOIIEE B pPaMKax
a7eMeHTa (IpaBa KakK BIACTHOTO PETYJIATOPa OOIMIECTBEHHBIX OTHOIICHU) TIPAaBOBOM CHCTEMBI O0IIIECTBA.

AHamn3 wMerommxcs B (Prrocopckoil W IOPUANYCCKON NHTEepaType TOYCK 3PECHHS Ha IPoOIeMy
KOJUTH3HUH TTO3BOJIMII aBTOPY BBIACIUTH HECKOJIBKO TTOaX0m0B: 00bekTuBHEIHN (I'. Emmmaek, I'. Kemssen, AL/l
I'panosckuii, H.M. KopkynoB, H.I'. Anekcanapos, B.H. Kynpssues, H.A. Bnacenko, M.T. baiimaxaHos,
C.C. Anekceen), cyonrektuBHbIH (M. KanT, I'. I'erens, JI.A. Jlyam) n komOuaupoBansabsiid (FO.A. TuxoMupos,
H.N. Maty3o0B).

JuccepTanT Tpu HCCIeIOBaHWM CYITHOCTH TPABOBON KOJUIM3MH CUWTAeT 0ojee BEPHBIM Kypc Ha
coueTaHue, KOHBEPTEHITUIO U B3aMMOOOOTAIEHNEe JOCTHKEHUH KaXKIOTO M3 TIOJIX0JIOB, MIOCKOIBKY KayKIbIi
B OTAENBHOCTH XapaKTepHU3yeT IPaBOBYI0 KOJUIM3WIO HE [OCTATOYHO TIOJHO. ABTOp CUHTaeT, 4YTO
CUCTEMHOCTDL 3TOT'O ABJICHHA IPEAIOoIaract CymeCTBOBAaHUC OOBEKTUBHBIX U Cy6’beKTI/IBHBIX KOMITIOHEHTOB
(cucTeMHBIM TOAXOM), KOTOpas HAXOJHWT CBOC OTPAKEHHWE B HAIWYNH 3aKOHOMEPHBIX CBS3EH MEXITy
3JIEMEHTaMH.

BonpmmHCTBO  mCcnmenoBarenell  KOJUTM3MOHHOW — MPOOJIEMAaTHKH  OJHO3HAYHO  PACCMATPHUBAIOT
KOJUTU3WI0 KaK HEKOTOPYIO CBSI3b, MO0 MEHbBIIEH Mepe, ABYX O0OBeKTOB. [Ipum 3TOM OOBEKTOM MpPaBOBOU



KOJUIU3UU SIBIIACTCS paso6as Hopma KaK UCXOOHBIA CTPYKTYPHBINM DIIEMEHT IIPaBa, 4acTh €ro COACPIKAHUSA,
OTZEIIBHOE 110 OTHOLICHHUIO K 00IIeMy.

CyIecTBEHHBIM B paMKax HCCIEIOBAHUS SIBJSIETCS BONPOC O IPUPOJE B3aUMOIECHCTBHS MEXKAY
o0beKTaMH NpaBoBOM Koum3uu. C TOYKHM 3pEeHUs] aBTOPa, NPUPOAA B3aUMOJCHCTBUS OOBEKTOB IPaBOBOIL
KOJUIM3UM B IIOJIHOW Mepe MOXET ObITh PAcKphbITa JIMIIb KaK IPOSABICHUE CYIIHOCTH (yHIAMEHTAJIbHOTO
TUATEKTUYECKOTO 3aKOHA EAMHCTBA U OOPHOBI MPOTHBOIIOIOXKHOCTEH M €ro BaKHEHIIEH KaTeropuu —
TUAIEKTHYECKOTO TIPOTHUBOPEYHSI.

ABTOp BbIpakaeT Hecorjlache ¢ TOYKOM 3peHHsl MpeacTaBuTeNell 00beKTUBHOTO HANPABJICHUS O TOM,
YTO KOJUTMAMPYIOIIME IMPaBOBbIE HOPMBI M3HAYAJIBLHO HAXOJATCS B HEMOCPEACTBEHHOM B3aUMOJECHCTBHH,
OOBEKTUBHOM OTHOWICHWUH JIpYr ¢ ApyroM. [IpaBoBele HOPMBI W TPaBO B LEJIOM SIBISIFOTCS HE
MaTepHaJbHBIMU, a HIeaTbHBIMA 00BEKTaMU, U, CIICIOBATENBEHO, HE MOTYTOTPaXKaTh B cebe Apyrue oObeKTH
1 BOOOIIIE CaMOCTOSTENFHO U HEMOCPEJCTBEHHO B3aMMOJICHCTBOBAThH C HUMHU. B3anMojaeicTBre 00BEKTOB
MIPaBOBOM KOJUIM3MM HENb3sl MPEJICTaBUTh B OTPHIBE OT MBICIUTEIHHO-aHATUTHUECKOH, MO3HaBaTEeIbHON
NEeSITETHOCTH CYOBEKTOB, B paMKax KOTOPOM MpoIiecChl BO3AEUCTBUS 0OBEKTOB APYT Ha JIpyra, UX B3aMMHas
00YCIIOBIICHHOCTh HaxOJST CBOE peajbHOE BhIpaKCHHE. TakuM 00pa3oM, OOBEKTHI MPABOBOW KOJTU3UH
B3aMMOJICHCTBYIOT JIMIIb MPHU yYacTUU cYObeKmd, KOTOPBIH, COMOCTaBIsIA X, yCTAaHABIMBACT B3aUMHYIO
MPOTHBOIOJIIOKHOCTh 00beKkTOB. BHE co3HaHMs cyOBeKTa OOBEKTHBHBIM KOMIIOHEHT KOJUIM3MU He OyneT
OTIpe/IesIeH, €ro JIEMEHTH HU Ha YTO HE OKa3bIBAIOT BO3/AECUCTBUS U C TOUKU 3pEHUS AUAJEKTHKU HE MOTYT
HaXOAUTHCS B OTHOILIEHUH C MHBIMU SIBJICHUSAMU.

B3anmogeiicTBie 00BEKTOB MPaBOBOW KOJUIH3UH, BBHIPAKEHHOE B TUATCKTHYECKOM MPOTHBOPEYUH U
pa3BHUBaroLIeecs M0 3aKOHY €IMHCTBA M OOPHOBI MPOTHBOMOIOKHOCTEH, BOSHUKAET B MOMEHT €0 OCO3HAHUS
CyObeKTOM H TpeKpamaercs CHATHEM (paspelieHueM) mnpoTuBopeums. [losToMy — KaTeropuro
B3aMMOJEHCTBUSA B paMKax IPaBOBOM KOJUIM3MM HYKHO PacCMaTpHBaTh JBOSIKO: C OJHON CTOPOHBI, Kak
3JIEMEHT €€ CYLIHOCTHU (B CMBICIIE OOHApYyKEeHHUS CyOBEKTOM MO3HAHMsI €TUHCTBA 0OBEKTOB B MX Pa3IHYUHM),
a ¢ Jpyroil - Kak NpoOsBIEHHE AHAJIEKTHUECKOTrO MPOTHBOPEUHs B IIEJIOM CO BCEMH €ro CTajHusAMHU, YTO
MpeanoaaraeT AMHaMUYHOCTb, TIOCTOSIHHOE JIBUKEHHE U PAa3BUTHE NPABOBON KOJIIIM3UU KaK CUCTEMBI.

3HAaYUMBIM 3JIEMEHTOM OOBEKTHBHOI'O KOMIIOHEHTa NMPAaBOBOW KOJUIM3HMHU SIBISACTCS bIPANCEHHOCHIb
UHOUBUOYANBHOU Chepbl pecynuposanusi nPagogol HOpMbl BO BpEeMEHH U mpocTpaHcTBe. VHAuBUAYyanbHas
cdepa perynupoBaHusi 0ObEKTa MIPABOBON KOJUIM3UHU — 3TO 3JIEMEHT CHCTEMbI OOLIECTBEHHBIX OTHOLICHUI,
Ha KOTODBIH HAIPaBJICHO PErYJSITUBHOE BO3ICHCTBHE KOHKPETHOW NpaBoBOM HOPMBL. OOBEKTUBHBIN
KOMIIOHEHT CYIIHOCTH IPaBOBOM KOJUIM3UU TIPOSIBIAETCS B TOM, YTO TOCYJapCTBEHHBI HHTEpEC B
BO3ACHCTBUU Ha OJMH U TOT € 3JIEMEHT OOIIECTBEHHBIX OTHOLICHUI BBIPaXEH MHOTOKPATHO, TO €CTh OJHO
U TO Xe OOIIECTBEHHOE OTHOIICHHE OKAa3bIBAETCS YPETYJIMPOBAHHBIM HECKOJIBKHMHU IOPUANIECKUMHU
HOpMamH.

OpHako CyILIECTBOBAHHE 3NIEMEHTOB OOBEKTHBHOIO KOMIIOHEHTAa KOJUIM3MM B IIPaBe M HEKOTOpas
CBSI3b MEXY HHUMH ellle He ToBopsaT o xapakrepe sTod cBsizu. U. Kant, I'. T'erens, FO.A. Tuxomupon
oOpalnany BHUMaH{E Ha PEIIAIOIIyI0 POJib CyObeKTa B BOSHHKHOBEHHUH KOJUIM3MOHHOTO B3aMMOJCHCTBUS,
TO €CTh B OTPAXXEHUU U OCO3HAHMU OOBEKTHBHBIX sABICHUH. TakuM 00pa3oM, BEPHBIM IMPEICTABISIETCS
BBIBOA O TOM, YTO 3HAa4YCHUE CYOBEKTUBHOI'O KOMIIOHEHTa BBIPA)KA€TCS HMEHHO B YCTAHOBJICHUU
3aKOHOMEPHOH CBSI3U MEXAY OOBEKTUBHBIMHU sIBIEHMSAMU. CyOvexm TOCPEACTBOM I103HABATEIbHO-
AQHAJIUTUYECKOW U NMPEIMETHO-IPAKTHUECKON aKTHBHOCTH, BOCHIPUHMMAs (akThl OOBEKTUBHOM PeanbHOCTH,
SIBIIICTCSL  CBSI3YIOILIUM  3BEHOM, MIPEBPAIAOIM  CBSI3b  OTHENBHBIX, Pa3pO3HEHHBIX JJIEMEHTOB
00BEKTUBHOI'O KOMIIOHEHTA B IIEJI0€.

ITo3HaBaTeNnbHON AKTMBHOCTH CyOBEKTa NPEAIIECTBYIOT KOHKPETHBIE XM3HEHHBIE OOCTOSATENBLCTBA,
SIBIIIONINECS] CBOEOOPA3HBIM KaTaJu3aTOPOM BO3HHKHOBEHHUS CHCTEMHOW CYOBEKTHO-OOBEKTHOH CBS3H.
SIBneHnss OOBEKTUBHOW pEasbHOCTH, TNPEACTABISAIOT COOOH HEKOTOpOe BIMSHHE, KOTOPOE CYOBEKT
WCIBITBIBAET HW3BHE, UYTO JIETEPMUHHPYET €ro aKTUBHOCTh NPH YCTAHOBIEHHH HEOOXOIUMOW CBSI3H C
o0BexToM. [Ipr 3TOM aBTOp MMeEET B BUAY HE TONBKO IOpUAMYECKHE (PAKTBI, HO TaK)KE CaMOCTOSTEIHHYIO,
BHYTpEHHE 00YCIIOBICHHYIO aKTHBHOCTh CYObEKTa — HCCIIEI0BATENBCKII HHTEPEC.

[uccepTanT He OrpaHWYMBAaeTCAd TPAAULMOHHBIM IIPEACTAaBICHHEM O TOM, YTO KOJIJTM3MOHHAS
mpo0iieMa BO3HUKAET TOJIBKO B TPOIECCe MPAaBONMPUMEHEHHs, IIOCKOJIBKY TaKOM BBIBOJ HE B IOJHON Mepe
COOTBETCTBYET JIeHCTBUTEILHOCTH. [Ipu3HaBas TOT ¢akT, 4TO JAESATETBHOCTh CYOBEKTOB MPABOIMPHUMEHEHHS



HE JIMILIEHA [103HAaBaTEeIbHON aKTUBHOCTH B IUIAHE OTPAXKEHUSI OOBEKTUBHOM CTOPOHBI IIPAaBOBOM KOJIIM3HH, B
TO € BpeMs HEeBepHO ObLIIO OBl HE MPH3HABATH TAKOTO CBOMCTBA 33 MHBIMH CYOBEKTaMHU B MHBIX (hopMax
peanmuzanuu npaBa. CyObekT peanu3allii ONO CpedyeT B3auMoneiicTBHE OOBEKTOB NPAaBOBOM KOJUIM3HH,
OOHApYXEHHBIX B pe3yJbTaTe (YHKIMOHAIBHOIO OTPAXXEHHUS NEHCTBUTENBHOCTH, HO OTpa)kaeT JHUIb
HAYaJbHYI0 CTaJUI0 JUAJIEKTUYECKOTO IPOTHBOPEUMSA, KOTOPYIO BEHYAET IIOCIEAHUI 3JIEMEHT
CyOBEKTUBHOM CTOPOHBI — npobaema 8ulO0pa npagoeoli HOpMbl, C KOTOPOH CYOBEKT TOJKEH CBS3BIBATH CBOC
MIPaBOMEPHOE MTOBE/ICHUE.

Bo emopom napazpaghe ananu3npyroTcst mpoOIeMbl OINpeIeNeHUs MOHSATHS TPABOBOI KOJUIM3UH U €T0
COOTHOIIICHHUS] CO CMEKHBIMU TIPABOBBIMH KATETOPHSIMHU.

IIporecc mo3HaHUs MPaBOBOI KOJUIM3MH HE 3aBEpIIAeTCS aHAIU30M, a 3aKOHOMEPHO MEPEeXOauT B
CTaJMI0 CHHTE3a, KOTJa TIOCPEJCTBOM JIOTHUECKOW ONepalud onpedeneHuss TOHATHS (HOpMHUpYETCS
[EJIOCTHAsE CHCTEMa CYMIECTBEHHBIX NMPU3HAKOB MpeaMeTa (KOJUTH3HU B TIpaBe), OTOOPaKAEMOTO JTaHHBIM
TIOHSITHEM.

Cpenn OOBEKTHBHBIX CBOMCTB KOJUTM3HMM HAMOONBIIYIO CIOXXHOCTH MPEJCTAaBISAET OIpeaesieHHue
COJICp)KaHUsI TaKOTO MPHU3HAKA, KaK paziuyue 8 CmeneHu GIusHUs 00beKmog KOLIU3UU HA CROPHYIO cepy
pezynupoganus npu ux ezaumooeticmeuy. OKas3pIBasi BO3JCHCTBUE Ha CIOPHYIO chepy M HE COBMajaas Mpu
3TOM COJIEpXKATeNbHO, TPAaBOBbIE HOPMBI MMEIOT Pa3fiMuHbIE PE3yJbTaThl B3aUMOACHCTBHS CO CPEIOH, TO
€CTh T0-pa3HOMY BJIMAIOT Ha Ty WM WHYIO cepy oOlecTBeHHBIX oTHOLIEeHUH. Ho mockonbKy paszmuumne —
9TO OTHOCHUTEJIbHAS XapaKTEPHCTHKA, KOTOPas MOKET OBITh JIOCTOBEPHO YCTaHOBJICHA JIMILb B CPaBHEHHUH,
HEOOXOUMO OTPEACIHUTE MIPUPOAY STOTO pasjinuus W NPEAenbl BO3ACHCTBUS Ha cpelly 00BbEKTOB MPaBOBOM
KoJM3uM. J{7sl 3TOW Lienu aBTOp BBOAMT KaTeroOpHIo ¢axmopa pasauuus (0T nat. factor — memarommi,
MPOU3BOISAILNIT) 00BEKTOB KOJIH3HH.

[IpaBoBas HOpMa Bceraa MMeEET MpeJiesibl CBOEro BO3JACHCTBUSA. Mepa ee BIHsiHUSL 00ycIaBIUBAaeTCs
npenenaMyu ACHCTBHS MPaBOBBIX HOPM U MOXKET OBITh BBIpaXKEHa B CIEAYIOIMX (axTopax pasnuums: 1)
MIPOCTPAHCTBA; 2) BpeMeHHW; 3) MecTa IPaBOBOM HOPMBI B CTPYKType MpaBa; 4) KOMIIETCHIMOHHON
00YCIIOBIEHHOCTH IPABOBOM HOPMBI; 5) ONPEAEIEHHOCTH aIPEcaToB MPABOBOM HOPMBI.

JIr060ii U3 mepeurcIeHHBIX (PaKTOPOB B UTOTE CONPSIKEH C OOHApY>KEHHEM pa3in4us B COAEPIKAHUU
TUIIOTE3bI, IUCIO3UIMH WM CAHKLUUHU MPABOBBIX HOPM, IIPHU 3TOM pa3IWiHe XapaKTepU3yeTCsl €ANHCTBOM
@opmer (hakTopa pasznuuus — NPEANOCHUTKA BHUIOBOW U (EpeHIHAN KOJUIM3UN) U coO0epicaHus
(obHapyxeHue pa3auuus B 00beMe TpeOOBaHNH MPaBOBBIX HOPM).

CucTeMa NpU3HAKOB IPAaBOBOM KOJUTM3UHM TO3BOJISIET ONPENEIUTh €€ MOHITHE B Hanbosee o01ieM Bue
B KauecTBe MPOOJIEMHOI CUTyalny, BO3HUKAIOLIEH, KaKk IpaBUiIo, B CBSI3U ¢ peaiu3auueil npasa. Ilpu sTom
OTIpeeSICHUE TOHATHUS MPAaBOBOM KOJIM3MM MOXKET OBITH CIICAYIOIIUM: KOJUIM3HS B IPaBE — 3TO SIBICHHUE
CHCTEMHOTO XapakTepa, OTpakarollee pe3yJbTaT OOHapyKeHHs cyOBeKTOM IByX M Oojee (opMabHO-
JEHWCTBYIOLIMX MPAaBOBBIX HOPM C COBIAJAIOIINMK cepaMy IIPaBOBOIO PETYIMPOBAHUS, Pa3inyue KOTOPhIX
co3gaeT mpobaeMy BBIOOpa OHOHN M3 HUX, ITOIICKAIICH peaTH3aliiy.

BaxHoe TeopeTHuecKoe M IPAKTHUECKOE 3HAYCHHUE HMMEET pa3rpaHUyYeHHE NPABOBOW KOJUIM3UM U
TaKUX KaTeropuil, Kak KOHKYpPEeHLUS HOpM U AyOnupoBaHue. Ilo MHEHMIO aBTOpa, KOJUIM3USA B IIPaBe U
KOHKYPEHLIUS — CAMOCTOSITENIbHBIE, PA3IMYHbIC 110 COAEPKaHUIO Kateropuu. KoHKypeHIus HOpM CBsi3aHa co
clienMaIn3alue 3aKOHOaTeIbCTBA, TaK WJIM MHA4Y€ CBOMCTBEHHOW BCEM OTpacisiM POCCUICKOIO Mpapa, TO
€CTh JOJDKHAa paccMaTpuBaTbcid KAk pEe3yJbTaT IeJeHAlpaBIeHHONH peanu3aluyd Merola (IpUHIKIIA)
I depeHIMPOBAaHHOIO IPAaBOBOTO PEryIMPOBaHMs OoTHoueHui. [Ipumepom 3Toro B mpaBe COLMAIBLHOTO
obecIieueHus SIBISIIOTCS, B YaCTHOCTH, MOjoXeHuA 4. 4 cr. 1 denepanpHoro 3akoHa ot 17 mekabps 2001
roma Ne 173-®3 «O TpymoBeIX IeHcHIXx B PDy». Cxoxue moMoKeHHs HUMeIoTcs B a03. 2 m. 1 cr. 1
OenepanbHoro 3akona ot 15 mexabps 2001 roma Ne 166-@3 «O rocymapcTBEHHOM IEHCHOHHOM
obecrnieuennu B PD».

[Ipy KOHKypeHIIMM HOPM HEOOXOJMMOCTh B BBIOOpPE NPABOBOH HOPMBI COXpaHseTCs, HO 3Ta
HEOOXOUMOCTD crieliuQUYHA, OTIIMYHA OT CYITHOCTH KOJUTM3HOHHOH mpobiiemMbl. B aToM ciydae Ha mepBbIit
IUTaH BBIXOJIUT Mpo0iieMa MCCIeIOBaHMS IOPUANYECKOro (akTa. 31ech HTHOPHpYeTCs cnenndrka AeicTBUs
caMmoif mpaBoBOM HOPMBI, a B (hOKyce BHUMAaHHUS OCTAETCS TOJIBKO KOHKPETHOE MPaBOHAPYIICHUE WM WHOM
IOPUIINYECKUH (DaKT U ero XapaKTepUCTUKH — IMEHHO OHU SIBIISIIOTCS 00BEKTOM aHaH3a.



CBsi3p TIPAaBOBOW KOJUTM3WU W TyONMPOBAHWS 3aKIIOYAeTCA B TOM, YTO 00€ KaTeropuu ClemyeT
OTHECTH K Tpymme sBIcHUH, koropyto H.A. BrmaceHko 00OCHOBaHHO Ha3BIBaeT «Ie(EKTAMH CHCTEMBI
mpaBa», TO €CTh IedOopMaIMsAMH JIOTUKO-CTPYKTYPHOTO TIOCTPOCHHS W Pa3BUTH CHCTEMBI IpaBa W e€e
anmeMeHTOB. HecMoTpss Ha Takylo mX OONIy0 YepTy, KaKk HOPMATHBHOE W3JHINECTBO, BCE K€ aHHBIC
KaTerOpUM PAa3lIU4YHbl. ABTOpP KPUTEPUEM OTJIMYMSA CUYUTAET IOCICACTBUS HMMEIOLIErocs HOPMAaTUBHOIO
U3JIMILIECTBA, KOTOPHIE B Clydae KOJUIM3UU MPOSBISAIOTCS B pA3IUYHOM 6AUAHUU, OKA3bIBAEMOM HOpPMaMH Ha
JIaHHYIo chepy OOLIECTBEHHBIX OTHOUICHHH, U npobieme 6b100pa CyOBEKTOM MPABOMEPHOTO MOBEICHHS, &
npu 1yOIMpPOBAaHUM — B COBIAJICHHUH 00BEMOB M CMBICIIOBOTO COJEPXKAHUS HOPM W BO3HHUKAIOIICH Ha 3TOM
OCHOBE 1MONCOECMB8EHHOCNU NPABOBO20 PE2YNUPOBAHUAL.

I'nasa 2 — «Ocobennocmu Koanusuil 6 npage couuanIbHozo ovecnevenus Poccuuy BKIIOUaeT TpU
naparpada. B mepBom maparpade mccienyrorcs cnenupuka AeTEpMUHALMN MPAaBOBOM KOJUIM3HU B cdepe
COILIMANIBHOTO 00ecTeueHus1, €¢ 0ObEKTUBHOTO B CYObEKTUBHOTO KOMIIOHEHTOB.

AHanu3 TNpaBOBOM KOJNIM3WM KakK CHCTEMBl IO3BOJISIET CJHieNaTh BBIBOJ O JIByXypOBHEBOH
JIeTepMHUHALMK 3TOro sABieHHs. IIpu 3TOM MepBBIi ypOBEHb XapaKTepU3yeTcs 3aBHCHMOCTHIO 3JIEMEHTOB
O00BEKTUBHON M CyOBEKTUBHOW CTOPOH OT BIIMSHUSI BHEIIHUX SIBICHUH W TporieccoB. s BTOPOTO YpOBHS
XapakTepHO YCTAHOBJIEHHE CHCTEMHOHM CBS3M W B3aWMOJCHUCTBHS MEXKAY dIIEMEHTAaMH OOBEKTUBHOH M
CyOBbEKTUBHOH CTOpPOH, YTO (DaKTHUECKH TMOPOKAAET MPABOBYIO KOJUIM3HIO Kak (pUHAIBHOE CIEICTBHUE.
JleTepMHHALIMIO IEPBOTO YPOBHSI aBTOP HAa3bIBAET GHeulHell, a BTOPOTO YPOBHS — 8HYMPEHHE.

B cBoro ouepens BHEIIHME MPEANOCHUIKH CIEAYeT pa3feNuTh Ha ABe rpynmsl. llepBas u3 Hux
XapakTepu3yeT BOSHUKHOBEHHE OOBEKTUBHOTO KOMIIOHEHTA NPABOBOI KOJUTU3UH, 8 BTOpast —CyObEeKTUBHOTO
KOMITOHEHTa NPaBOBOH KOJTH3UH. [Ipeanockuiky nepBoii rpynibl, B CBOIO 04epeb, UMEIOT OObEKTUBHYIO U
CyOBEKTUBHYIO IPHUPOTY.

ABTOp HMCXOAMT W3 TOrO, YTO BO3HUKHOBEHHE OOBEKTHMBHOTO KOMIIOHEHTa KOJUIM3MM B IIpaBe
COLIMANILHOTO 00ecreueHns 00YCIOBICHO XapaKTepPOM U CIICHU(PHUKON peryJTUpyeMbIX OTHOIIECHUH, TPUTOM
HE TOJBKO MX JUHAMHUKOW BO BPEMEHH, HO M C yYeTOM OCOOCHHOCTEH WX OpraHu3alud B MPOCTPAHCTBE,
CYIIIECTBOBaHNEM OOBEKTUBHOW HEOOXOIUMOCTH B MU (HepeHIIMPOBaHHOM TIOJX0/Ie K UX periiaMeHTaluy, a
TaKXKE OCOOCHHOCTSMHM CaMOro IPaBOTBOPYECTBA, KOTOpPHIE BBIPAXEHBI, TJIABHBIM 00pa3oM, B
MHOKECTBEHHOCTH HOPMOTBOPYECKHX OpPraHOB, CIIOCOOHBIX H3/1aBaTh IMPAaBOBBIE HOPMBI, PETYIUPYIOIINAE
OJTHO U TO € 0OIIECTBEHHOE OTHOIIICHUE.

[Ipumepom cymiecTBoBaHUS OOBEKTUBHOIO KOMIIOHEHTa KOJUIM3MH B IIpaBe COILMAIBHOTO
o0ecrieueHUs] B CBS3M C HM3MEHEHHEM OOIIECTBEHHBIX OTHOIIEHUI BO BpPEMEHH MOXET CIYKUTh
[TocranoBnenue IlpaBurensctBa CCCP ot 13 ampenst 1973 roma Ne 252, xOTOphIM OBLIM YTBEpKICHBI
[IpaBuna ucuucieHuss HEMPEPHIBHOTO TPYIOBOTO CTa)a, ACHCTBYIOIIME W B HacTosiiee Bpems. JlaHHble
[IPaBOBBIE TIPEANMCAHUS MPH ONpEJEeNIEHUH pa3Mepa MocoOus M0 BPEMEHHOW HEeTPYAOCHOCOOHOCTH He
COOTBETCTBYIOT CIIOKMBIIMMCS B TOCIIE[HEE JAECATHIIETHE OOIIECTBEHHBIM OTHOIICHHUSM, HAIIEAIINM
opuandeckoe BbipaxkeHue B Hopmax cT. 37 Koucruryuun PO u cr. 2 TpynoBoro koxaekca PD. Dtu
«PEJUKTOBBIE» MpaBUja MPUHUUIIMAIBHO HE YKJIAABIBAIOTCS B JCUCTBYIOLIYIO CHUCTEMY COLHUAIbHOTO
CTpaxoOBaHUs, IMOCKONbKY DenepanbHbIM 3akoHOM OT l16mions 1999 roma Ne 165-®3 «O6 ocHOBax
00s13aTebHOTO  CONMAJIBHOTO CTpaxoBaHWMsA B P®d» gocTaToOYHO YETKO OO0O3HA4YEeHBI OCHOBAHUS
BO3HHKHOBEHHS TIpaBa Ha OOECIeUYeHHe MO 00A3aTeNIbHOMY COIMAIbHOMY CTPaXxOBaHUIO — STO HalM4He
OTHOIIEHUH MO 00s3aTEIILHOMY COITMATBHOMY CTpaxoBaHHIO (CT.9), CTpaxoBOil cIydal W CTaXX YIUIAThHI
CTpaxoBbIX B3HOCOB (cT.3). OgHAaKO [efiCTBHE CYIIECTBYIOMNX MPaBUJI UCUUCIICHUS U MOPAIKA TPUMEHEHUS
HEMPEPBIBHOTO TPYIOBOTO CTa)ka ObUIO O(UITHATEHO ITPOJUICHO.

OnHOM U3 0COOEHHOCTEH COBPEMEHHOT'O COCTOSTHUS COIMAIbHO-00€CIIEUNTETHhHOTO 3aKOHOIATeTHCTBA
ABIISIETCS] TEHACHIUS K YBEIHMUEHUIO 00beMa HOPMATHBHOTO Marepuaia. [loka3zaTs 3To MOXXHO Ha mpuMepe
MIPOBOANMOIT pehOpMbI TIEHCHOHHOTO 3aKOHOJATENhCTBA, KOoTAa Ha cMeHy 3akoHy P® ot 20 mos6ps 1990
roga «O rocygapCTBEHHBIX MEHCHSIX B P®D» NpuIUIM HECKOIBKO (heepanbHBIX 3aKOHOB (HE TOBOPS O
MHOJXECTBE IIOJI3AKOHHBIX AaKTOB, H3/1aBaéMbIX B UX passurue). CremoBaTenbHO, TEHACHIHA K
CHeTMaIN3aIiH IPAaBOBOIO PETYJIUPOBAHUS MPE0OIaTaeT y POCCHICKOTO 3aKOHOIATENs HaJl CTPEMIIEHUEM
YHUQHUIHUPOBATH 3aKOHOJATENHCTBO O COIMAIEHOM 00eCTIeueHHUH.

Bo3nnkHOBEHHE OOBEKTHBHOTO KOMIIOHEHTA KOJUTU3WH B MPaBE COIMAIBHOTO 00ECHedeHus: MOXKET
OBITH 00YCIOBIIEHO TaKKe MHOKECTBEHHOCTHIO HOPMOTBOPUECKHUX OPTaHOB, CIIOCOOHBIX MPHHUMATH HOPMBI,



peryaupyoonye OJHH M T XK€ OTHOUIEHWs. B ominmume OT yrojioBHOro mpaBa, IIe ACHCTBHE AaHHOTO
(hakTopa moHOCTHIO MCKItodaeTcs (cT. 1 YromoBHOro komekca P®D), mpaBo comuanbHOTO oOecIedeHUS B
9TOM OTHOIICHUU 3aHUMAET, NOXKAIyH, OMHO U3 IEPBBIX MECT CPeay APYIHX OTpaciell pOCCHICKOTo Ipasa.
Haxe Ha denepanbHOM YpoBHE (HE IOBOPS YK€ O PETHOHAJIBHOM WM JIOKAJIbHOM) KOJIWYECTBO OPraHOB,
[IOJTHOMOYHBIX IPUHUMAaTh HOPMBI, TaK WIN MHAa4Ye OTHOCAIIMECS K cepe COLMaIBHOrO o0ecledeHus, ¢
TPYZOM IOATAETCA UCUUCICHHIO, YTO YBEIMYUBAET BO3MOXXHOCTh BOZHUKHOBEHHS KOJUTM3HOHHBIX ITPOOIIEM.
3T0 Kacaercs, TJIaBHBIM 00pa30M, KOMIETEHIIMOHHBIX B3aWMOOTHOLICHWH KITFOUEBBIX BEJOMCTB B cdepe
coLMabHOTO olecrieueHus (BKI0Yas IOPUANYECKYIO CHITy U3aBaeMbIX MU aKTOB) — MUHHCTEpCTBA TpyJia
u conuaibHoro passutus PO, [Ipasnenuit ®onpa coruansHoro crpaxoanus PO, [lencuonnoro ¢ounna PO
n ®onga OMC POD.

Cpenn CyObEKTHBHBIX TPEANOCHUIOK OOBEKTHMBHOTO KOMIIOHEHTa MPaBOBOM KOJJIM3UM B IpaBe
COLIMATBHOTO O00€eclevyeHnss, ¢ TOYKM 3pPEHUs aBToOpa, CJIEeAyeT BBIIEIUTh TaKHe SBICHHUS, Kak 1)
MIPaBOTBOpPYECKHE OIIMOKM ¥ HapylIeHWe NpaBHI 3aKOHOJATEIhHONW TEXHUKH; 2) CTHUXUHHOCTH
MIPaBOTBOPUECKOTO Tpoliecca; 3) AeATeNbHOCTh MPAaBOTBOPUECKHUX OPTaHOB HAPsAY C HEJOCTATOYHO YETKUM
pasrpaHMYeHUeM KOMIICTEHIMH Mexay HuMH; 4) J1000MpoBaHHE, SKOHOMHYECKAas M MOJHTHYCCKas
KOHBIOHKTYpa U JIpyTHE.

W3 Oompmioro uucna NPUMEPOB TPABOBBIX KOJUIM3WH, CBA3aHHBIX C HApYHICHUSMH MpPaBUII
3aKOHOAATEJILHON TEXHUKH M MPOrPaMMHO-TUIAHOBOM OpraHu3alyyl MPaBOTBOPUYECKOTO MPOIlecca, OAHUM U3
MOKAa3aTeNbHBIX SIBISIETCS KOJUTH3Ms HOpM cT. 10 3aKkoHa o TpyHOBBIX MeHcHsx U a03. 2 m. 1 cr. 29 3akoHa
00 00s3aTeIbHOM TEHCHOHHOM CcTpaxoBaHuH. Tak, 3akoH 00 00s3aTeNbHOM IMEHCHOHHOM CTPaxOBaHUH
yCTaHaBIMBAET, YTO (U3MYECKUE JIMIa BIpaBe JOOPOBOJBHO BCTYNaTh B IPAaBOOTHOLICHHUS II0
00513aTeTIbHOMY TIEHCHOHHOMY CTPaXxOBaHHIO M OCYIIECTBISITh YIJIaTy CTPaxoBBIX B3HOCOB B OtomkeT [1DP
3a Opyeoe ¢huzuueckoe 1uyo, KOMopoe He OCywecmeniem mpyooeou umu uHou oesamenvrocmu. OIHAKO
3aKOH O TPYIOBBIX MEHCHSX B KaueCTBE HEOOXOJMMOTO YCJOBHUSI 0OECIeYeHUs] BCEMH BHUIAMHU TPYAOBBIX
MEeHCUH Ha3biBaeT 00s3aTeNbHOE HAIMYHME CTPAaXxOBOTO CTaXka, B KOTOPBIH, coryacHo cT. 10, sxmouaromes
nepuoodsl pabomsl u (Uiu) uHOU OessmenbHOCMU, TIPU YCIOBHH, YTO 32 3TH IEPHOABl YILIAYUBAINCH
CTpaxoBbI€ B3HOCHI.

ABTOp B 3TOH CBsI3M MpelylaraeT JBa IyTH paspelieHus NaHHOH mpobnemsbl. IlepBreiii — BHecTH
HU3MEHEHUS B CT. 2 3aKOHA O TPYAOBBIX MEHCHAX, MOAN(DHUIMPOBAB HOPMY-ICHUHULIUIO O CTPAXOBOM CTaxKe:
CMPAaxoeou cmaic — Mo CYMMAPHAs NPOOOSICUMENbHOCMb NEPUOO08 YHIAMbL CIPAX06blX 63HOC08 6 11D
P® 6 nopsaoxe, ycmanogneHHOM 3aKOHOOAMENbCMEOM 00 00A3aMeNbHOM NEHCUOHHOM CMPAaxo8aHull.
HpyruM myTteM MokeT ObITh HcKIodeHue ad3. 2 m. 1 cr. 29 3akoHa 00 00s3aTenbHOM IEHCHOHHOM
CTpaxOBaHUM, MOCKOJBKY IOOpPOBOJIbHAS yIJlaTa CTPAaxOBBIX B3HOCOB 3a JPYroe JHMLIO HE OTHOCHUTCS K
0053aTeTIbHOMY TICHCHOHHOMY CTPaxOBaHMIO, a COOTBETCTBYMOLIME (YHKIUH IO TNPHEMY YKa3aHHBIX
IU1aTeXeH epeaars HerocyJapCTBEHHBIM IEHCHOHHBIM (POHIAM.

B kadecTBe neTepMUHAHT CyOBEKTUBHOI'O KOMIIOHEHTA IIPABOBOM KOJUIM3UH BBICTYNAIOT (haKTUIECKHE
o0cTosTeNbCcTBa (FopuIudecKkue (DaKTBI W HCCICHOBATCILCKUA HMHTEpPEC CyOBEKTa), KOTOPHIC BOBIICKAIOT
cyObekTa B IPOLECC OTPAXKEHUs OOBEKTUBHOTO KOMIIOHeHTa. FOpuauueckuil (akt cieayer cuyuraTh
JNETePMUHAHTOW CyObEKTUBHOI'O KOMIIOHEHTa Ha YpOBHE IOPUAMYECKOH NPAKTHUKH, a HCCIIEI0BATEIbCKUI
HHTEpEC — Ha TEOPETUICCKOM (perke OOBIIECHHOM) YPOBHE.

IOpunuuecknii gakt W UCCIENOBATENBCKUII HMHTEpEC MNETEPMHUHUPYIOT JIMIIb OJUH 3JIEMEHT
CyOBEKTUBHOH CTOPOHBI — I103HABATEIIbHYIO AKTUBHOCTH CyOBeKkTa. [Ipyrue ke 3jeMeHThl cyOBeKTHUBHOTO
KOMIIOHEHTa 00pa3yIoTCsl B CIIOKHOM IPOLIeCCe BHYTPEHHEH AeTepMHUHALMY IPABOBON KOJUTU3UH.

Bo emopom napazpaghe mnpoBonutcs BunoBas audQepeHUHanys IMPaBOBbIX KOJUIM3MH B IIpaBe
COIAIBHOTO 00EeCTIeUeHNs M aHATM3UPYIOTCS XapaKTePHbIE YePThl 1 OCOOEHHOCTH OTIEIBHBIX BUIOB KOJUTU3HIA.

OmHoit w3 Haubonee 0000MIAIOMIMX KIACCH(DUKAIMKA MPABOBBIX KOJUIM3UHA MPUHATO CYUTATh HX
TPYIIHMPOBKY C TO3WIWII CUCTEMHBIX CBS3€H IMpaBa W 3aKOHOJATENILCTBA HA OMPACesble, MEXCOMPACiiesyle,
KOMU3UU HOPM MENCOYHAPOOHO20 U HAYUOHANILHO20 NPABA, KOJIUSUU HOPM PASHBIX 20CY0apCme (Meicnpagoevie
xowmuzuy). 1lom OTpacieBbIMH KOJUIM3WSMH TIOHMMAETCsl OOHApy>XMBAaeMOe pas3iiiyie HOPM MPABOBBIX aKTOB
PETYIMPYIOMMX OONIECTBEHHBIE OTHOIIECHHS, COCTABJLIONINE MPEIMET IpaBa COMUAIBFHOTO OOeCHeyeHus
Poccum.



MexoTpacieBble KOJUIM3UN BOZHUKAIOT MEX/IY HOPMAaTUBHBIMU MPEIIUCAHNSIMU PA3INYHON OTpacieBoi
MPUHAUIOKHOCTH M, KaK IPaBWIO, OOYCIIOBIEHbI CXOOHBIM XapaKTEepOM perIaMEHTaluh OOIIECTBEHHBIX
OTHOILCHHUH, COCTABIIAIOIINX PEIMET «COBMECTHOTO BEICHUSD» ITUX oTpacieil. B kauecTBe nmpumepa Kou3uu
TaKOTO BHIa MOYKHO MPHBECTH TpodieMy cooTHommeHns mosokeHni cT. 1183 'K PD u cratem 23 3akoHa 0
TpynoBeIX meHcusax. Crates 1183 I'K PO BkiogaeT HEMOMYYEHHYIO TIEHCHIO HapsAy C 3apabOTHOW IUIATOM,
MOCOOMAMH U BBIIUIaTAMHU B BO3MEII[EHHE Bpe/ia B COCTaB HACIIEACTBA M PACIPOCTPAHSET HA 3TH CYMMBI PEKUM
HacJeZ0BaHus Ha 00X ocHoBaHUAX. Hopma 1. 3 cr. 23 3akoHa 0 TpyJIOBBIX NMEHCHSIX OOs3BIBAET HE BKIIOYATh
B COCTaB HacJeCTBA HAUMCIICHHBIE CYMMBI TPYI0BOI MEHCHH, MPUYMTABIIINECS TEHCHOHEPY B TEKYILIEM Mecsie
M OCTaBIIMECS HEMOJIy4YEHHBIMH B CBS3U C €r0 CMEPTBhIO, M PACIpOCTpaHsIeT Ha 3TH CYMMBI CHEHHAIbHBIN
IIPaBOBOM PEXUM.

C TouKM 3peHHs1 aBTOpa, YCTAHOBJICHHE CIIEIHANIBHOTO TIPABOBOTO PEKMMa B OTHOILICHUH HAYHCIICHHBIX,
HO HE TOJYyYeHHBIX KO JHIO CMEPTH IEHCHOHEepa CyMM IIEHCHH, HEe ONpaBIaHO. B COOTBETCTBYIONIMX CIIydasx
JOJDKHBI TpuMeHAThca HOpMBI cT. 1183 'K P®, a He HOpMBI 3akoHa O TPYAOBBIX NEHCHIX. Bo-mepBbIX, C
MOMEHTa HAa4MCIICHNS! COOTBETCTBYIOIIMX CYMM MEHCHH (TO €CThb C MOMEHTA WHIMBHIyAU3alUH MTOTydaTess)
OpraHoM, OCYIIECTBIISIONIMM €€ (PUHAHCUpOBaHUE, MIPEKpaIaeTCsl PeKUM TOCYAaPCTBEHHON COOCTBEHHOCTH Ha
JTAHHBIE JIEHEXHBIE CpelCTBAa. BO-BTOPBIX, MOCKONBKY IEHCHOHEpP BIpPaBe IO CBOEMY JKEJAHUIO ONPENENUTDH
OpraHU3alHIo, KOTOpasi OyIeT OCYILECTBISTh JOCTABKY MIEHCHH [0 MECTY €T0 KHTEJIbCTBA WK MpeObiBanus (11 5
cT. 18 3akoHa O TPYIOBBIX NEHCHAX), TO C MOMEHTa IEpeBOAa MEHCHUM COOTBETCTBYIOLIEH OpraHM3aliu
(yupexxpennio denepa’dbHOM TOYTHI, KPEOUTHOM WM WHOM OpraHM3alid) IPeKpamaloTcs OTHOIICHUS
aJIMUHHCTPATHUBHOTO XapakTepa, CJIeI0BAaTENbHO, JaJIbHEHMIINE OTHOIIEHHUS] CTOPOH CTPOSITCS Ha OCHOBE HOPM
TPaXIAHCKOTO IpaBa. B-TpeTpHx, B Cllydae CMepPTH IIEHCHOHEpa Kak KpemuTopa B 00s3aTelIbCTBEHHOM
MPABOOTHOLICHHUH, KOTOPBII BIpaBe TpeOOBaTh y OpraHU3allK-J0CTaBIINKA BHIILUIATEI CyMMBI IIEHCHH B TIOJT HOM
o0beMe, TipaBa U 00S3aHHOCTH IO TaHHOMY 00sI3aTeNbCTBY Iepexoadr, cornacHo ['K PO, k ero nHacneqnukam,
KPYT KOTOPBIX B CBS3M C IOPHAMYECKHM (DaKTOM CMEPTH HaclenoJaTels ONpeleNseTcsl TPaKIaHCKUM
3aKOHOJIATENILCTBOM.

Oco0y10 pa3HOBHIHOCTb KOJUIM3MH COCTABISIIOT PA3/IMuusl MEXAYy HOPMaMM HalMOHAIBHOTO MpaBa
COLIMANIbHOTO oOOecredyeHus] U MeXayHaponHoro mpasa. Cremysi OykBanbHOMY cMblciy 4. 4 cT. 15
Koncrutynun P®, Hopma MeXayHapoJHOTO IOTOBOpAa HE3aBUCHMO OT COJEpXKaHUS MMEET 0e3yCIOBHBIN
MIPUOPUTET Nepel HOPMOH HaIMOHAIBHOro mpasa. OHAKO Ha mpuMepe Koumusuu HopM cT. 10 [loroBopa
mexny Poccuiickoii @enepanueit 1 KoponescrBom Mcnanus o cormansHOM obecniedeHun ot 11 ampens
1994 roma u cr. 11 3akoHa O TPYHOBBIX MEHCHUAX aBTOP OOOCHOBBIBAET H3JIHUILHIOI KaTETOPHYHOCTD
yka3zanHo HopMbl Koncturymum P®. Takum o0Opasom, npoOnemMa COOTHOIICHHS MEXKAYHAPOIHOTO M
BHYTPEHHETO IpaBa B cdepe COIMAIbHOrO0 OOECIeUYeHUs! NPEACTABISCT 3HAYMTEIBHBIA TEOPETHYECKUH U
MPaKTUYECKUI HWHTepec, TpeOyeT HaJbHEWIIero W3Y4YeHHUs, 4YTO JMCCEPTaHT OTHOCHT K 3ajJadam
CIELUAIBbHBIX UCCIIEIOBAHUM.

HauOonpiiee 3HadeHHE NPHU aHAIU3C OTPACICBBIX KOJUIM3MHA B IPaBe COLMAIBHOTO OOECIIeYEHUs
Poccun uMeer ux HeneHUE 6 3a8UCUMOCMU OM CBOUCME U (DYHKYUOHANLHLIX OcObenHocmel ux 00beKmos
(npasoasuvix Hopm). B 3TO# CBA3M KOJUTM3WH B TIPaBE COIMATIBHOTO 00ECTICUCHUS MOTYT OBITH ITOJIpa3ieicHb! Ha: 1)
HepapXudeckue, 2) KOMITCTCHITHOHHBIE, 3) TEMITOpabHBIC, 4) IMPOCTPAHCTBEHHBIC (TEPPUTOPHANBHBIC), S)
CTpYKTypHBIe, 6) muddepeHionaple. OYHKITMOHAIEHOE Ha3HAYCHUE JTAHHOW KIacCU(pHKAINN, KOTOPYIO aBTOp
HAa3bIBACT 2eHEPANILHOU, 3AKITIOYACTCS B OTPAXKEHUH CIICHU(PUKU KaXKIOTO U3 BUAOB KOJUIM3UN U ()OPMHUPOBAHUU
Ha €€ OCHOBE CHCTEMbI KOJUIM3HMOHHBIX NpaBuil. VHbIe KiIaccH(puKallMoOHHbIE TPYNIUPOBKY UCIIOIb3YIOTCS KaK
6cnomozamenvHyle (paxyrvmamugHuie).

Hepapxuueckas KOIIM3HS NMPEACTABIIET COOOH pa3iniue NPaBOBBIX HOPM IO FOPUAMYECKOH CHIe NpU
PETYINPOBAaHUH OJHOTO M TOTO K€ OOIIECTBEHHOTro OTHOIIeHU. KBammdummpyrommm ee mpu3HAKOM HYXKHO
CUHTATh pa3iiyne B 00beMe TpeOOBaHUI IPABOBBIX HOPM B CHITy JICHCTBHS (haxmopa mMecma npagogoii Hopmbl
8 cCmpykmype npasa TO BEPTHKAIH. XapaKTepu3ysd B3aMMOCBSI3b OOBEKTOB HMEPAPXUYECKHX KOJUIM3HM,
IUCCEPTAHT PACCMATPHUBAET WX B aCIEKTE cUCTEMBI (JOpM (MCTOYHHMKOB) IIPaBa COIMAIBLHOIO 00eCIeYeHus u
MIpeJIaraeT pa3BepHYTYIO MOJETh HEPApXHUUECKOil CHCTEMY MCTOYHHKOB ITpaBa COIHAIFHOTO 0OecredeHus
OT MEXTyHAPOHBIX aKTOB JI0 JIOKATHHBIX MTPABOBBIX aKTOB.

B psage cmydaeB B cucteme ¢GopM IpaBa COIMAIHLHOTO 0OECIEYeHHsT BO3HHUKAET CBOEOOpaszHas CBS3b
HOpPM Ha YypoBHE (enepanbHbIX 3akoHOB. lOpuamueckas (opMylia «3aKOHOAATENHCTBO... COCTOUT U3



HacToAIIeTo (eAepaTbHOTO 3aKOHA, IPUHUMAEMBIX 8 COOmeemcmsuu ¢ Hum (GeaeparbHbIX 3aKOHOB U MHBIX
HOPMATHBHBIX TIPABOBBIX akTOB» (Hampumep, 4. 1 cT. 2 @3 or 24 utons 1998 roma Ne 125-d3 «O6
00513aTeTHPHOM COIMAIFHOM CTPaXOBaHUHM OT HECYACTHBIX CIydaeB Ha IMPOU3BOJCTBE U MPO(PECCHOHATBHBIX
3a00NeBaHMil») SBHO BBIPaXa€T BEPXOBEHCTBO COJEPKAIIEro €ro 3aKOHa, MO OTHOIICHWI0 K IPYTUM
(henepanpHBIM 3akoHaM. Takyro CBS3b aKTOB M HOPM B IIPaBe COIMAIBHOTO 0OECTieueHus aBTOp Mpeaiaraet
UMEHOBATh KOOPOUHAYUOHHO-UEPAPXUUECKOL.

[TpuMepoB HepapXUUECKUX KOJUTM3WH B TPaBe COIMAIBHOTO OOECIeYeHUs HeMalo. 3HaYUTEIbHYIO
4acTh HECOOTBETCTBUN HEPAPXUYECKOr0 XapakTepa COCTaBIAOT Koumsuu HopM Konctutynun PO ¢
HOPMAaTHBHBIMH IIPABOBBIMHU aKTaMH B c(epe COIMaTBHOTO 00ECIICUeHHs H, TIABHBIM 00pa3oM, ¢ 3aKOHaMH,
HO CYIIECTBYIOT HepapXW4ecKhe KOJTM3UM W HWHOro THma. [IpuMepoM MOXET CIIy>)KUTh pa3iuyue HOpM
Wuctpykiuu «O nopsake 3aueta BOeHHOCTy)amuM CirykObl criennanbHbIX 00bekToB npu IIpesunente PO
CTa)ka MX TPYJOBOW NEATENBHOCTH /IO 3aUMCIECHUS HAa BOCHHYIO CIY’KOYy B BBICIYTY JIET IJI Ha3HaueHUS
neHcuw» (yTB. MpHKa3oM [7aBHOro ympapieHus creruanbHbeix nporpamm Ilpesunenta PO or 31 wurons
2001 r. Ne 37) u 3akonaP® or 12 ¢epans 1993 roma Ne 4468-1 «O meHCHOHHOM OOECIICUCHUU JIMII,
MIPOXOAMBIINX BOCHHYIO CIYyXOy, CIyk0y B OpraHax BHYTPEHHHUX JIeJl, YUPEKICHHUSIX U OpraHax yroJlIOBHO-
WCIIOTHUTENBHOW CHCTEMBI, M MX CEeMel», a Takke INpUHATOro B ero pa3Butue IlocTaHoBneHus
[IpaButensctBa PO ot 22 centsadps 1993 roma Ne 941, onpeaensroniero nopsA0K UCUUCICHHUS BBICTYTH JIET
ykazaHHbIM KateropusiM rpaxnad. B Ilpukaze I'YCII Ipesunenta PO npenycMoTpeHsl IEpUOABI TPYAOBOM
JeSITEIbHOCTH, MOJJIEXKAI[e 3a4eTy B BBICIYTY JIET, O KOTOpPBIX HM B 3akoHe, HU B llocTaHOBNEHUM He
ynomuHaercs. [Ipu stom Ilpuka3 B Hapymenue cr. 13 3akona ot 12 ¢eBpans 1993 roma ompenenser
BO3MOXHOCTh 3ayeTa MNpPEALIECTBYIOIICH TPYJOBOH NEsITENbHOCTH (B Mpenenax JecsTd W ISATH JIeT) B
BBICIIYTY JIET JUIsl Ha3HAYCHUS TICHCHH 10 M. «a» cT. 13 3akoHa, TO ecTh, 10 CYIIECTBY, IPUPABHUBAET 00N
TPYAOBOM CTaX K CTaXy CHELUATIbHOMY.

Komnemenyuonnvie xoanusuu XapaxTepU3yIOTCS pa3iUuMeM HPABOBBIX HOPM, OOYCIOBIEHHBIM HX
NPUHSATHEM B CBSI3M C COBIQJCHHEM WJIH HapyLIeHHEM KOMIIETCHIMH IO BEPTHKAIH (BEpTHUKAJIbHBIC
KOMIIETCHIIMOHHBIE KOJUTM3WHU) JIMOO COBIAJCHWEM WM HApyIIEHUEM KOMIIETCHIMU 110 TOPH30HTAIN
(ropu3oHTaNBPHA KOMIETCHIIMOHHAS KOJUTH3HsI). BO3HMKHOBEHHE KOJUTU3WU JAaHHOTO BHJIA MOXKET CTaTh
CIIEJICTBHEM KaK IPAaBOMEPHOTO TIOBEJCHHS OpraHa (COBINAJCHWE KOMIIETEHIMH), TaK W HapyIICHUsS
3aKOHHOCTH B €0 JIEATENBHOCTH (IMPUHATHE MPaBOBOW HOPMBI HE B COOTBETCTBHH C IMPEIOCTABICHHON
komnerennuelt). Kak ormedaercs B nmreparype (H.A. Bmacenko, W.B. Aunenuna), wmexay
KOMIIETEHIUOHHOM U HEepapXUUeCcKON KOIM3USIMH, KaK MPaBUJIO, CYLIECTBYET CBS3b U CX0ACTBO. OgHAKO
cnenudprKa KOMITIETEHIIHOHHBIX KOJUTH3HH OMPEEIsIeTCs] He MECTOM O0BEKTOB KOJUTU3UHU B CTPYKTYpE TpaBa
U WX FOPUIUYECKON CHIIoN (B OTIMYHE OT MEPAPXUUYECKUX KOJUIM3HIA), a KOMIIETEHIMEeH MPUHSIBIIAX HX
opranoB. Takum 00pa3om, WCCIEIyEeMbIid BHJl KOJUIM3UH MMEET B CBOCH OCHOBE WHOW (DaKkToOp pa3inuyus
MPaBOBBIX HOPM ((haKTOp KOMIIETCHIIMOHHON OOYCIIOBJICHHOCTH) H, CIEAOBaTelbHO, 00pa3yeT HWHYIO
BHUJIOBYIO I'pyniy. B 3TOM cMbICiie KOMIIETEHIMOHHBIE KOJJIM3UH MIPABOBBIX HOPM SIBJISIFOTCS MTPOU3BOJAHBIM
OT HEOIPEIEIIEHHOCTH HOPM, YCTaHABIHMBAIONIUX KOMIIETEHITUIO TOTO WM MHOTO OpraHa, JIM0O HapyIIeHUs
KOMIIETEHIINN TIPY OCYIIECTBICHNUH MIPABOBOTO PETYIUPOBAHUS B cpepe corpmaabHOro obecnedeHusl.

[ToxazaTenbHOM B ATOM CMBICIIE SIBIISIETCS] KOJUITM3HOHHAS MTPOOJieMa, BO3HUKINAS B CBS3H C M3IaHUEM
VYkaza [Ipesunenta P® ot 27 centsaops 2000 roga Ne 1709 «O Mmepax 1Mo COBEPIISHCTBOBAHUIO YIIPABICHUS
rOCYIapCTBEHHBIM IIEHCHOHHBIM oOectiedeHreM B Poccuiickoit deneparumy Ipu COOTHOMIEHUN HOPM 3TOTO
akTa ¢ HOpMaMu 3akoHa O rocyaapcTBeHHbIX MeHcusix 1990 roga. JlanueiM Ykazom IlpesuaeHt PO
3akpenun 3a [leacnornbM GormoM PO 1 ero TeppuTOpHATEHEIMUA OpraHaMU MTOJTHOMOYHS IO Ha3HAUYESHUIO
U BBIIIJIATE TOCYNApCTBEHHBIX IeHcni (11. 1). OgHako AeiicTBOBaBIIas B TOT nepuod HopMa cT. 117 3akoHa o
rocyapcTBeHHbIX meHcusx 1990 roma comepkana WHOE TPABMIIO, COTJIACHO KOTOPOMY IEHCHOHHOE
o0ecrieueHe B COOTBETCTBUM C MJAaHHBIM 33aKOHOM OCYIIECTBISIETCS 20CYOapCHBEeHHbIMU Op2aHAMU
coyuanvHoll 3auumsl Hacenenus. Takum oOpazom, IIpesument P® cBoum YkazoMm (QakTHIECKH HU3MEHHI
pe’aKnuio JaHHOW CTaTbu 3aKOHA, YeM, Oe3yCIIOBHO, NPEBBICHI OO0BEM IMPEIOCTABICHHBIX €My
HOPMOTBOPUYECKUX TOJTHOMOYHH, XOTS U3MEHEHNE yCIOBHH M HOPM IEHCHOHHOTO OOECTIEUEHHsI, COTIIACHO
cT. 1 3akoHa, mpeaycMaTprUBaIOCh TOIBKO IyTeM BHECEHHS B HETO U3MEHEHHUN U IOTIOJTHEHUH.

Temnopanvnaa roanu3us TIPEACTABISIET COOOH CHUTyallWio, MPH KOTOPOH OIHO OOIIEeCTBEHHOE
OTHOIIIEHHUE TIOJIAIaeT 0] BIUIHNE ABYX U O0Jiee HOpM, IPUHATHIX B Pa3sHOE BPeMsI i HMEIOIINX pa3Inine



B MEXaHU3ME IIPAaBOBOI'O BO3JEWCTBHS Ha OOIIECTBEHHOE OTHOIIeHWE. Kounm3uu naHHOM IpyInbl UMEIOT
JOCTaTOYHO IIHUPOKOE PAacIpOCTPaHEHUE B IIPABE COLMAIBHOIO 00ECIICUEHHs, IOITOMY MX HCCIEIOBAaHHUE B
HACTOsIIIEE BPEMsI OCOOCHHO aKTyaJbHO B CBSI3M C HMHTCHCUBHBIM pedOpPMHUPOBAHMEM, B HYaCTHOCTH,
IIEHCHOHHOTO 3aKOHOAaTeNnbCTBAa. Kak mpaBmwiio, B IpaBe OOHApy)KMBAIOTCS [Ba TUIA TEMIIOPAIbHBIX
KOJUIM3HUH: a) Korja OOIIECTBEHHOE OTHOIIEHHE MOANAAAeT MOJ JEHCTBUE IOCIEAOBATEIbHO CMEHSIOLINX
IpyT Ipyra HOpM; 0) KOrjja HOPpMAaTHBHBIE MpaBUiIa, MIPUHATHIE B Pa3HOE BpPEMs, UMEIOT €AMHBIN MpeaMeT
peryIupoBaHus U IEHCTBYIOT OJIHOBpEMEHHO. B mpoliecce cMeHbI HOPMAaTHBHOTO MaTepHasa B psijie CIyJyaeB
BO3MOXKHBI TaK Ha3biBaeMble 3(PQEKThl «PETPOAKTUBHOCTH» U «YyJIHTPAAKTHBHOCTH» IIPABOBBIX HOPM.
Wnnroctpanmeit adexra ynbTpaakTHBHOCTH HOPM, MPUBOISIICH K TEMIIOPATBHONH  KOJUIM3WUHM, MOTYT
CIIy’)XKMTh, B YacCTHOCTH, TojoxeHus H. 9 cr. 30 3akoHa O TpPYNOBBIX NEHCHAX. YKazaHHas HoOpMa
yCTaHABIMBAaeT BO3MOXKHOCTh NMPHUMEHEHUS MOpSAKA MCYUCIEHUS M TOATBEP)KIEHHUS TPYIOBOTO CTaXa, B
TOM YHCIIE CTaXa Ha COOTBETCTBYIONIMX BHAAaX paboT (a B HEOOXOMWMBIX CIydasx — 3apaboTka
3aCTPaxOBaHHOTO JIMIA), 10 3aKOHY O TOCYIapCTBEHHBIX MeHCHsAx 1990 roma, XOTS MOCIENHUNA HMEHHO
3aKOHOM O TPYJOBBIX MeHCHAX (4. 2 cT. 31) ObLT MpHU3HAH YTPATHUBLINM CHIIy B IOJIHOM oObeMe. B aToit
CBSI3M BO3HMKAET CIIOKHAs MpobiieMa COOTHOIICHHUS psAa HOPM 3aKoHa O TPYJIOBBIX MEHCHUAX M 3aKOHA O
rocyaapcTBeHHbIX nmencusix 1990 rona.

IlpocmpancmeennviMu KOLIU3UAMY B TIPABE COLMAIIBHOTO 00ecIieueH sl clielyeT Ha3plBaTh CUTYyalluH,
MPU KOTOPHIX OJHO OOLIECTBEHHOE OTHOILICHUE IMOAINAAACT OJHOBPEMEHHO MOJ JICHCTBUE Pa3NUYHBIX 110
COJICP’KaHUIO MPABOBBIX HOPM, MPHUHATHIX pa3HbIMU TPaBOTBOPUECKUMHM OpraHaMu B IpeAenax Hx
TEPPUTOPUATILHON IOPUCAMKINY. Pa3nuuue mpaBoBbIX HOPM B 3aBHCHMOCTH OT TEPPUTOPUH IOPUCIUKLIHU
paBoTBOpUYecKoro oprana B Poccuiickoli denepannu MoxeT OBITH OOHApPYKEHO Ha YETBIPEX YPOBHAX
HOPMAaTUBHO-TIPaBOBOro perynupoBanusi: 1) denepansHom; 2) cyObekra Denepanum; 3) opraHa MECTHOTO
caMmoyIpasieHus; 4) KOHKpeTHOH oprannzanuu. [losenenrne 00beKTUBHOTO KOMIIOHEHTa KOJUTU3UH TAHHOTO
BUAa OOBSICHSETCA CYLIECTBOBAHHUEM psiia OOCTOSITENBCTB M YCIOBHH MOJIMTHYECKOrO, HAMOHAIBHOTO,
TEPPUTOPHATILHOTO U KYyJbTYPHO-UCTOPHUYECKOTO Xapaktepa. [IpocTpaHcTBO mpencrasisieT coboil dakrop
pa3nuuMs B CTENICHU BIUSHUS NIPABOBBIX HOPM Ha OOIIECTBEHHOE OTHOILIEHHE, [UISIIEECs B IPOCTPAHCTBE U
pacrnpocTpaHsIIoIeecs M0 Kpyry JIMLI.

Ion cmpyxmypuvimu Koanususmy B IpaBe COUUATBLHOIO o0ecIeUeHHsl ClelyeT MOHUMATh pa3jinune
HOPM, UMEIOIINX EAUHBIN IPEeaMET pPEeryJIupoBaHusd, B PaMKax OJHOTO HOPMAaTHBHOI'O MIPABOBOTO aKTa U HE
CBsI3aHHOE ¢ TuddepeHnnanreii npaBoBoro peryauposanusi. CTpyKTypHYIO KOJUIM3HIO HEJIb3sl CMEIINBATH C
muddepeHanneii NpaBOBOrO PEryJIMPOBaHUA. B HEKOTOPBIX CIydasx MOXHO OOHAapy>KUThb NpsiMOE
yKa3aHHe OOLIMX HOPM O PEryJMpOBaHUM OTHOMICHUH CHEUHAIBHBIM 00pa3oM B Mpenenax ONpelesIeHHOTO
MIPaBOBOTO akTa. OJTO CBOMCTBEHHO, TIJaBHBIM 00pa3oM, KoIupHuUUpoBaHHBIM akTaM. Ho B mpase
COLIMANIHOTO O0EcIeueHHs TaKue aKTbl OTCYTCTBYIOT, YTO, HECOMHEHHO, SIBJISIETCS OCOOCHHOCTBIO TAaHHOM
paBoBO# oTpaciu. [Ipumep CTPYKTYpHOH KOJUTM3MHM MOXHO OOHApyXHUTh B 3aKOHE O TOCYIapCTBEHHOM
[ICHCUOHHOM OOECII€YEeHUH, T/I€ YCTaHOBJIEH IOPSJIOK OIPEAEICHUs] pa3Mepa IIEHCHUHM 3a BBICIYTY JIET,
HCYHUCIIIEMOT0 U3 CPEJHEMECSIYHOTO 3apaboTKa (peepanbHOro rocy 1apcTBEHHOTO ciysxaero. B Hopme 1. 2
cT. 21 yKaspIBaeTCs, 4TO pa3Mep CPEIHEMECSIHOro 3apadoTKa He MOXKET IpPEeBHIMATh 1,8 TOIKHOCTHOTO
oxmana (0,8 meHe)kHOTO BO3HArpaxkaeHus). TakuM oOpa3zom, ¢ TOYKHM 3peHHs 3akoHomarens 180% oxmama
mpupaBHuBaeTcs kK 80% neHexxHOoro BosHarpaxkieHws. OpHaKO [axke cample MPHOIM3UTEIbHBIS
MaTEeMaTHYECKHE BBIYMCICHUsS IO3BOJIAIOT YCTaHOBHTb, YTO YKa3aHHBIE CyMMBlI (110 KpaiHEeH Mepe, B
HacTosIIlee BpeMs) HE MOTYT ObITh paBHBIMU. I3 3TOro MOXXHO CAENaTh BBIBOI, YTO CO BpPEMEHEM
[IEHCHOHEPhl M3 4ucia (enepanbHBIX TOCYNApCTBEHHBIX CIYKallMX CTOJKHYThCS C IpoOiieMamu,
CBSI3aHHBIMH C OIIPENIEIICHNEM pa3Mepa NPUIUTAIOIMINXCS UM [IEHCHIA.

Jlughdpepenyuonnvie koanuzuu B MpaBe COLUATBHOTO OOECTIEUEHHS] — 3TO pa3inune MEXIy HOPMaMU
PaBHOM IOPHIMYECKON CHIBI, NEHCTBYIOLIMMH OJHOBPEMEHHO Ha OJHONH TEPPUTOPHM, BO3HUKAIOIIECE B
pe3ylbTaTe YaCTHYHOTO COBIAACHUS 00beMOB peryiupoBanna. OJHIM U3 OCHOBHBIX MPU3HAKOB ATOTO BUIA
KOJUTM3WH TIPUHATO CYUTATh B3aUMOCBA3h B CTPYKTYpe 3aKOHOJATENbCTBA OOWUX, CHEYUATbHbIX U
ucknouumenvuoix HOpM. OTHAKO yKa3aHHas TpHana CyIIECTBY €T (Wi HeoOXoanma) He BCerna, 4ro
OOBSCHSETCS CIOXHMBILIEHCS CHCTEMOW 3aKOHOJATEeNbCTBA KOHKPETHOW MPAaBOBOM OTpacid, crenn(ukoi
perynupyeMbIX OTHOIIEHWH W, HAKOHEI, C MeNsIMH IPaBOBOIO peTynupoBaHus. B TpymoBoMm mpase,
HampuMep, mpeodiamaeT «CyOBEeKTHBIN» KpuTepui, To ecTh anddepeHnmanys MPOBOIUTCSI C yUETOM



cnenn(puKH IeATeNbHOCTH pabOTHHUKA M paboTomaTens. B yroimoBHOM u rpaKAaHCKOM TIpaBe B paBHOW Mepe
WCTIONB3YIOTCS U CyOBEKTHBIN, M MTPEIMETHBIN KPUTEPHH.

AHanmM3 3aKOHOJATENbCTBA O COIMAFHOM OOECTIEYeHHH IO3BOJSET CAENaTh BBIBOJ O TOM, HYTO
muddepentmanis B 3Toi cepe cBsI3aHa Kak ¢ MHOTO0Opa3neM CyOBheKTOB-TIONydYaTeNeH (HYKTAOIIUXCs) U
crienmu(UKOW WX CTaTyca, TaK W C XapaKTEPUCTHKOW COAEpKaHHS OOIIECTBCHHBIX OTHOIIECHUH. B
OOJIBIIMHCTBE CIy4YaeB BO3HUKACT MU(PQPEpEHIMOHHAs CBsj3Ka «00mas HOpMa — CIEIHajbHas HOpMay.
HopMbl HCKITIOUMTENHHOTO XapakTepa TakKe BCTPEYAlOTCSd B 3aKOHOAATEIhCTBE O COIMAJIBLHOM
o0ecreueHu , HO 3TO SBJICHUE IOCTATOYHO PEJKOe IS TAaHHOW OTpaciy Npasa.

OpHUM H3 PUMEPOB UG GEPEHIIMOHHON KOJUTM3UH MOXKET CIYXKHUTh KOJUH3Husi HOpM 3akoHa PO or
24 oktsa0ps 1991 roma Ne 1799-1 «O6 unHmekcaluu ACHEKHBIX TOXOI0B U coepexkenuil rpaxaad B PCDOCPy
U i 6 - 9 cr. 17 3akoHa O TPYHOBBIX IEHCHAX. 3aKOH O TPYJOBBIX MEHCHSIX MpeaycMaTpuUBaeT
CIICIUANBHBIA TIOPAIOK HWHACKCAIIMM TPYJAOBOW TIEHCHMHU (KaXnmas W3 dYacTedl TpyAoBOH TICHCHUH
WHJEKCUpPYETCS MO pasHeIM mpaBmiaMm). Kpome Ttoro, m. 6 cr. 17 3akoHa O TpPYyAOBBIX NEHCHUAX
IpeyCMaTPpUBAET BOZMOXKHOCTh WHICKCAIIMH 0a30BOM YacTH TPYJOBOU MEHCUU MOALKO 8 MOM Cyude, €CIH
CPeICTBa Ha 3TH IEJIM IPEAYCMOTPEeHbl B (enepaibHoM Oromkere wiu Owomkere [1d PD Ha nmanHbIN
¢unancosslii roa. [logo6HEIX oroBopok 3akoH oT 24 okTs10pa 1991 roga He cOAEpKUT, ycTaHABIMBAS JHIIb,
YTO UCTOYHHKOM CPEACTB AJISl MHACKCALUWU TICHCHUH, IIPH 3TOM HEHCHUH B IOJHOM OOBEME HE3d8UCUMO OMm
YCmaHogieHHbIX yacmet, siBistoTcs cpeactea [1d PD, B Tom uucne accurHoBanusi U3 (eaepaibHOro
Oro[KeTa.

I[lomumo  reHepanbHOM  KimaccuuKalMu, aBTOpP  aHAIM3UPYET  psaag  (aKyJIbTaTUBHBIX
KJIACCU(DUKAIIMOHHBIX TPYNIUPOBOK. B 3aBUCMMOCTH OT YCTOWYMBOCTH OOBEKTMBHOUW CTOPOHBI MPABOBBIX
KOJUTM3UKA BO BPEMEHH OHU MOTYT OBl MOIpa3lelieHbl Ha OMHOCUMENbHO NOCMOAHHbIE, C OMHOCUMENbHO
onpeoenenHblM cpokom U ycaosHvle. OTHOCUTEIBHO NMOCTOSHHBIE KOJUIM3HUU CYIIECTBYIOT, KaK MpaBHIIO, B
TEUYCHHUE AITUTEIBHOrO MEPUO0Ia BPEMEHH MPH MOJHOM OTCYTCTBUH B 3aKOHOJATEILCTBE CBEICHUI O MOPSIKE
MIPUMEHEHUSI HOPM BO BpeMeHU. Komu3nuu ¢ OTHOCUTENBHO OMpPEACICHHBIM CPOKOM 3aBUCAT OT HAJIUYHUS B
COOTBETCTBYIOIIEM aKTe MPEANUCAHUIN THIA «BIPEIb JI0 NMPHUBEACHUS B COOTBETCTBUE... 3aKOHBI U MHbBIE
HOpMAaTHBHBIC TPABOBBIC aKThl MPUMEHSIOTCS B YacTH, HE MPOTHUBOpEYAIIed HACTOANIEMY 3aKOHY» H
CBSI3aHBI, KaK MPaBHIIO, C TEMIOPAIGHBIMHA KOJUIM3UAMHU. B YCIOBHBIX KOJUIM3USX MEPHOJ] CYIIECTBOBAHUS
00BEKTUBHOW CTOPOHBI PABOBOW KOJUIM3HH 3aBUCHT OT HAJIMYHS OIPE/ICIICHHBIX 00CTOATENBCTB, & CBSI3aHbI
OHM, TJIABHBIM 00pa3oM, C TIPUOCTAHOBJICHWEM [ICHCTBHSI COLMAIBHO-O00ECIICUUTEIbHBIX HOPM
MIOJIOKEHUSIMHY, ~ yCTAHABJIMBAIOIIMMHU  PAcXOJbl COOTBETCTBYIONIETO OIO/PKETa HA  ONpPEIeNICHHBIN
(bMHAHCOBHII TO/I.

Kommsuu B mpaBe comuaibHOTO OOECTIEUeHHsT MOXKHO Pa3JIelTh TAaKXKE Ha pedibHble U MHUMbLE,
bunonspHule (08y0bveKmHuble) U MyTbMUNONAPHBIE (MHO2000bEKMHbIE), NPOCMbIE U CLOJNCHbLE (CMEUAHHbLE).

B mpemvem napazpaghe viccnenyercsi BNIUSHAE TIPABOBHIX KOJUIM3UI HA PETyJIMPOBaHUE COIUAIBHO-
00eCeunTEeNIbHBIX OTHOMIIECHHH.

Ilpasosoii acnexm BIAWSIHAA KOJUTU3WW B TIpaBe CBSI3aH C TMOHATHEM J((EKTUBHOCTH AEWCTBUS
KOHKPETHBIX IOPUAMYECKHX HOPM B TIpOIecce IMPaBOPEaTU3allMOHHON JNesiTensHOCTH. |IpaBoBBIC
MIOCTIEICTBUS TIPU 3TOM OTIPENEISIFOTCS BO3ACHCTBHEM IPABOBBIX KOJUIM3UN HA 3aKOHOMEPHOCTH CHCTEMBI
IpaBa, Ha TaKWe €ro CBOWCTBA, KaK BHYTPEHHSS COTJIACOBAHHOCTH (CHCTEMHOCTH) HOPM, CTaOWIBHOCTH U
IOpUINYECKasl TapaHTUPOBAHHOCThH IMPABOBBIX MNpeanucaHnii. Hammduwe mpaBOBOW KOJUIM3WHM TPHUBOAWT K
YCIIO)KHEHUIO W HapYIIEHHIO HOPMAIEHOTO MPAaBOIIPUMEHUTEIHFHOTO Tporiecca, K 0e31eHCTBUIO TO HOPMBI,
peanmzanus KOTOpo TpeOoBasiach B JAaHHOW CHTyallid, K TOMBITKAM OO0XOJa 3aKOHA, IOPOXKIAET
a0cTpakTHOCTH TIpaBa. Hanpumep, 1. 2 ct. 31 3akoHa 0 TPYIOBBIX MEHCUAX ONpeAenn, uro ¢ 1 saBaps 2002
roga Jpyrue ¢enepanbHble 3aKOHBI, KOTOpPbIE IPEIyCMATPHBAIOT YCIOBUS W HOPMBI TICHCHOHHOTO
oOecrieueHus], MPUMEHAIOTCA B YacTH, HE MPOTHBOpEYaIeil 3aKOHy O TPYIOBBIX MEHCHsIX. Takum oOpa3om,
3aKOHO/ATENb U (POpMATBbHO, M (PAaKTUYECKH JOIMYCTHII CYIIECTBOBAaHHE MPABOBBIX KOJUTM3UN B IEHCHOHHOM
3aKOHO/IaTEJIbCTBE.

Hannumne npaBoBO# KOJUTM3MH, TOMHUMO MPE3IOMUPYEMOT0 HETAaTUBHOTO BIHSIHHUA Ha 3()(PEeKTHBHOCTD
MIPaBOBBIX HOPM, MOXKET CHTHAJIM3UPOBATH HOPMOTBOPUYECKOMY OpPTraHy O HaJIHMYUHU MPOOIEMBI Pa3InIHOTO
pEeryIUpOBaHUs OJHOTO OOIIECTBEHHOTO OTHOIIEHHUS W B 3TOM IUIAHE CHITPaTh MO3UTHBHYIO POJIb — JaTh
OTIepaTHBHYI0 HH(POPMAINK O HEOOXOJUMOCTH TMPHHATHS aJeKBATHBIX Mep (yCTpaHEHHE KOJUTM3WU WU



(hopMupoBaHUE CIEMUANBHBIX KOJUIM3MOHHBIX NpPaBHUJ €€ MPEOJONICHHWs) NJs TPUBEACHHS CUCTEMBI B
HOpMAaJIbHOE COCTOsIHUE. Takoe BIUSHIE MPAaBOBOM KOJUTH3HH aBTOP UMEHYET CUCHATIbHO-UHDOPMAMUBHBIM.

BosHnKkHOBEHHE TPaBOBOW KOJUIM3WM HEW30EKHO SBISIETCS MPEISITCTBUEM Ha MYTH pPEIIeHUs He
TOJIBKO CYTy0O IOPHINYECKUX 3a/1ad MMPaBOBOTO PETYIUPOBAHUSA (YIIOPSIOUYCHHS MTOBEACHUSI CYOBEKTOB), HO
Y JTOCTHKEHHS COLMANBHBIX IIeJiei, COCTAaBJIAIOIINX OCHOBY CHCTEMBI COIMAIBHOTO OOecredeHus, T.e.
MIOPOXKIACT COoYUalbHble NOCAe0CMmSUs, B KOTOPBIX, ¢ TOYKH 3PEHHS aBTOpa, MpeobiagaeT HeraTUBHBIN
3apsa. HexoTopsle TpaBoOBbIE KOJUIM3WM CIOCOOHBI OKa3bIBaTh HEMOCPEACTBEHHOE BIUSHHE Ha
00IIIeCTBEHHBIE HHCTUTYTHI, CIIOCOOCTBOBATH BO3HUKHOBEHHUIO COLMAITLHOTO HAMPSIKEHHUS OTACIBHBIX TPYIIIT
HAaceJICHUS, BHI3BIBATh 3HAUUTCIBHBIA OOIICCTBEHHBIM pe30HAHC. BiusHHE TpPaBOBBIX KOJUIU3UUA MOXKET
MMETh W MEHEee OTKPBITHII XapakTep, KOTJa HMX TIOCIEACTBHSA, KaK MPaBMIIO, OTPAHWYEHBI MpelenaMu
KOHKPETHBIX MpaBOOTHOIIeHUH. CoIuaibHble ITOCIEICTBHS MEPBOTO THUIA B CHIYy OOIIEAOCTYITHOCTH
O00BEKTUBHOH CTOPOHBI TIPABOBOU KOJUTM3UU aBTOP UMEHYET HenocpeOCmEenHbiMU, a TIOCIEICTBUS BTOPOTO
TUTIA — ONOCPEO0BAHHBIMU.

HenocpencTBeHHbIe COLMANBHbIE MTOCIEACTBHS MPABOBON KOJJIM3UU MOYKHO OOHapYXHUTh NPH aHATIH3E
OTIIETHHBIX TIOJIOKEHUH 3aKOHOB 0 ¢eaepanbHoM OromxeTe Ha 2001, 2002, 2003 r.r. B TOI YacTH, B KaKoi
OHH JIOMYCKAaIOT MPHUOCTAaHOBJIEHUE JACHCTBHS HOPM (heaepalbHBIX 3aKOHOB COLMATIbHOM HAIPAaBICHHOCTH, a
TaKKe IpH aHanu3e NoJokeHui 1. 4 cr. 30 3akoHa o TpyAoBeIX neHcusx. Ha ocHoBe 1. 4 c1. 30 daktuaecku
pacnpocTpaHeHo JAeHCTBHE 3aKOHa O TPYAOBBIX IEHCUSAX Ha OTHOIIEHHUS, BO3HMKIINE (B TOM 4YHCIE
MPEeKpaTUBIINECs) 10 €r0 BBEJICHUS B ACHCTBHE, TO €CTh JaHHOMY 3aKOHY ObUIa IpuaaHa obparHas cuia 6e3
npsMoro ykaszaHus o6 3tom B rinaBe VII 3akona. B pesynbsrare rpaxkaane, umesmue Ha 1 staBapst 2002 roga
CTaX, HeOOXOAMMBIN Ul Ha3HAYEHHs NICHCHH, HO HE JOCTUTIIHE TpeOyeMoro Bo3pacTa, YTpaTHIU MpPaBo
CCBUIAThCS B MpeJesiax UMEIOLIErocsl CTaXka Ha MEepHo/Ibl, HE HalleAlIe OTPaXeHUs B 3aKOHE O TPYAOBBIX
MEHCUSX, YTO ¢ (OPMaTbHO-IOPUINYECKON TOUKH 3pEHHS CIEAYyeT paclieHUBaTh KaK NpsAMOoe HapyLIeHHUe 4. 2
cT. 55 Koncruryuuu PO.

I'nasa mpemva — «Konnuzuonnan npobdiema u nymu ee peuieHUA 6 Npage COUUAILHOZO0
obecneuenusny BKMoYaeT Tpu maparpada. B mepBom maparpade mpemmaraeTcsi KOHIEMIUS CHCTEMHOCTH
paspemieHus MPaBOBON KOJUTH3HMH, OTPEACISAETCS e TIOHATHE.

Bompoc o ¢opmupoBaHMM CUCTEMBI pa3pelieHHsT MPaBOBBIX KOJUIM3WKW OBUI IOCTaBIeH B
IOPUINYECKON HayKe cpaBHUTENBHO HegaBHO. B paborax psna aBtopos (FO.A. Tuxomupos, 3.A. Hesnamosa,
A.Sl. Kyp6atoB) OblIa AOCTaTOYHO YETKO OMpe/esieHa 3ajada aHalli3a BAXHEWIINX CIOCO00B pa3pelieHus
KOJUITM3MOHHBIX ~ Tpo0JeM ¥  uaesd TOCTPOCHHS  OOIICNPaBOBOTO  MEXaHW3Mao0eCIeYnBAOIIETO
caMOperyJIMpoBaHUE, CaMOHACTPOHKY CHCTEMBI MpaBa B YCIOBHSIX W3MEHYHBOW, Pa3BUBAIOIICHCS CPEIBL.
[IpaBoBass KOJUIM3WA, BBICTyHas O3JIEMEHTOM B CHCTEME IIpaBa W MPEJACTaBiIsisl COOOH B CYIIHOCTH
po0JIeMHOE SIBIIEHUE, HYXIAeTCsl B TAaKOM MEXaHH3Me paspelieHus: (CHITHSA), KOTOPBIH OBl TO3BOJIMII
npobaeMocoaepKaIieit cucremMe (CHCTEME TIpaBa) COXPAHUTH IIEJIOCTHOCTP W WMETh B JaJIbHEHIIIEM
BO3MOXXHOCTh K TIOCTYNAaTEIbHOMY IPOTPECCHBHOMY pa3BUTHIO. B 3TOW CBS3M aBTOp CYHTAET, YTO
JIEeSTENFHOCTh TI0 Pa3pelIeHrI0 KOJTM3MOHHOM TMPOOJIEMBI TakXe MOJDKHa UMETh CHUCTEMHBIH XapakTep.
JunanexTndyeckoe MPOTHBOPEUHE BCETJa CTPEMHTCS K pa3pemieHHio (CHATHIO), Belb WMEHHO pa3pelleHne
ABIsieTCSl (PMHAIBHBIM 3TalloM ero pa3BuTws. ClemoBaTelbHO, W MPaBOBas KOJUIM3HS, 3aKJIodas B CBOEH
CYITHOCTH JHAJEKTHYECKOE MPOTHBOPEUNE, TaKKe CTPEMHUTCA K pa3pelieHuio, T.e. K ONpeAelIeHHI0
MIPHOPHUTETA OAHON M3 MPOTHUBOMOJIOKHOCTEH. DTO TaeT OCHOBAaHUE TOBOPHUTH O TOM, YTO MMEHHO ITOHSTHE
«paspemieHue» (kak oOmenpu3HaHHOe B (HIOCO(CKONW JUTEpaType) IOJHKHO TMPUMEHATHCS B KadeCTBE
HCXOIHOTO, YHHBEPCAIBHOTO B IMpoOiemMopaspemaromeid cucreme. lloaTtomy pasperieHne mpaBoOBOU
KOJUTM3UW WMEEeT [BOSIKOE 3HAa4eHWe — O3TO OJHOBPEMEHHO U Ielb, M CIEICTBHE IHATEKTUIECKOTO
MpOTHUBOpeuHsa. ABTOp WIpeUIaraeT paccMaTpuBaTh IMPEOAOJICHHE M YyCTpaHEHHWE B KadecTBe (HopMm
paspemieHus MpaBoOBOH KOUTH3WU. [Ipeomonenne KOIH3UH PEACTaBIsIeT co00H TaKyio GopMy pa3perieHHs
KOJUTM3WHW, TPU KOTOPOW MPOUCXOAWUT OJHOAKTHOE CHITHE KOJUIM3WOHHOM NpPOOJIEeMBbl, CBSI3aHHOE C
BpEMEHHON HeHTpanu3aluell ee NMpeArnochbUloK (0OOBEKTUBHBIX WM CYOBEKTHBHBIX), KOTJAa KOJUITM3MOHHAS
mpo0iieMa pemaeTcss B CO3HAHWHM KOHKPETHOTO CyOBeKTa B JaHHOE BpeMs, HO PaHO WM ITO3JHO BHOBb
BO3HHUKHET y 3TOTO XK€ WJIH HHOTO CyOBhekTa. OKOHUATENhHOE Pa3peIICHHE KOTU3NOHHOMW MPOOIEMBI MOXKET
OBITH OCYIIIECTBJIICHO B (popMe yCTpaHEHHS (JUKBHIANNH) €€ OOBEKTHUBHBIX IPEIMOCHIIOK (0OBEKTHBHOTO
KOMITOHEHTA) ITOCPEACTBOM JIEATEIEHOCTH CIEIIHATIBHBIX OPTaHOB U JIOJDKHOCTHBIX JIUIL.



BaxxHeWmMMH JTamaMy CHCTEMHOTO aHalIW3a SBIIOTCA: a) (GOpMyJHpOBaHHE TPOOIEeMEI; 0)
BBISABIICHHE Tielleld (MomenumpoBaHue); B) (OpMHpOBaHWE KPUTEPHEB BBIOOpa; T) TeHEPHUPOBAHUC
aNbTEpPHATHB; 1) BEIOOP M BHEIPEHHUE PE3YIBTATOB CHCTEMHOTO aHAIN3A.

Crnenmduka CHUCTEMHOrO0 aHaIW3a KOJUIM3MOHHOW TIpOOJIEMBI 3akjIi0odacTcss B TOM, 4YTO HET
HEOOXOIMMOCTH B IIEJIOM JTale CHCTEMHOTO aHaln3a — TeHepUPOBAaHUHM albTePHATHB, MOCKOJIBKY OHHU
(dbopmanu3oBaHbl W HMICHTHU(OUIMPOBAHBL. ABTOpP BBIICISET TPH B3AHMMOCBS3aHHBIX ITOCIIEIOBATEIBHO
JIOCTUTAaeMBIX LENH: 1) obwas (e106anvhas) — 3aKI0YArOIIAscs B COXPAaHEHUH CUCTEMHOCTH (I[EJIOCTHOCTH)
npaBa, NPEMSTCTBUU €€ SHTPOIHU; 2) cyujecmeennas, 3HAYCHUE KOTOPOH BBIpaxkaeTcss B (hOPMHUPOBAHUH
pobieMopa3pelaIield CUCTEMBI; 3) KOHKpemHas — OKa3aHHWe MOMOIIM CYyOBheKTY B BhIOOpE MPaBOBOM
HOPMBI, TIOJJIeKAIIEH pearu3aliyi B KOHKPETHOM cliydae.

AHamu3 TEOPETHYECKUX HCCICAOBAHUN M MPAKTUYECKUX JaHHBIX MO3BOJIHI TUCCEPTAHTY BBHIABHHYTH
UJICIO O CYIIECTBOBAHUN HECKOJBKUX THUIOB KOJUTM3MOHHBIX KPUTEPHEB B MPAaBE COMUATBLHOTO 00ECIICUEHHS:
1) ¢opManbHO-IOPUIUYECKUX, 2) IOKTPHUHAIBHBIX, 3) Tpakceojornyeckux. JlaHHBIE KpPUTEPUH
HEOJHOPO/THBI, UMEIOT CIIOKHYIO CTPYKTYpY, CHEHU(HUYHBI 10 cojaepkanuto. [Ipu 3ToM aBTOp oOpammaer
BHUMaHUE Ha Pa3lUuue MEXIY KOJUIM3MOHHBIMH KPUTEPHAMH KaK cpedcmeamu Pa3pelieHHs IpPaBOBOM
Koum3ud  (OCHOBaHMEM BBIOOpa OAHOM W3  aNbTePHATHUB) W  KOJUIM3HOHHBIMH  CcHOcoOamu,
paccMaTpMBaeMbIMH KaK BapHaHT HPUMEHEHHsS OCHOBAaHHMS IPH BBHIHECEHHH pPEIICHHS B KOHKPETHOH
CUTYyaluH.

DOopMaNbHO-IOPUINYECKIH KPUTEPUIl BKIOYAaeT TPU TPYNNbl HOPMAaTHBHO-TIPABOBBIX CPEICTB.
[lepBast rpymma — 3TO ZyMaHucmuueckue KOAU3UOHHble Kpumepuu. K HUM aBTOp NpUYUCIISAET
o0IIenpaBOBble HOPMBI-IPUHIIMITEL, MPIMO 3aKpervieHHble Konctutynueir PO, a Taxke oOuienpru3HaHHbBIE
MPUHIUAIBI ¥ HOPMBI MEXKIAYHApOJHOTO IpaBa, B TOM YHCIC MOTU(PHUIIMPOBAHHBIC B paMKax IpaBa
COLIMANIbHOTO obOecrneyeHus: 1 00s3aTeIbHbIC AJIS1 HCIIOJHEHHS BCeMH CyObekTamu Ha Tepputopun PO (u. 4
ct. 15 Koncrurynuu P®). K kazyanrvnviv ghopmansho opuduueckum KpUTEpusM aBTOP OTHOCUT OCHOBAHUS
BbIOOpa MPaBOBOH HOPMBI, IPUHATHIE B MMOCTAHOBJIEHUIX WK onpeneneHusx Koncrurynuonnoro Cyna PO
MIpH  pa3pelieHHnd KOHKPETHHIX Jjel. DopMalbHO-IOpUAMYECKUI HOPMATUBHBIA XapakTep JaHHOMY
KpUTEPUIO MPUAAIOT MOJ0keEHUS CT. cT. 78 - 80 3akoHa o KoHctutynnonHoM Cyne. OCHOBHOE Ha3Ha4eHHE
CReYUANU3UPOBAHHBIX (POPMATbHO-IOPUOULECKUX KPUTEPUEB (KOLIUUOHHBIX HOPM) 3aKIIFOUAETCS B CHATHUHU
(mpeoonieHNM) BO3HUKIIEH MPOOJIEMBI BRIOOpA MTyTEM YCTaHOBJICHUS FOPUIMYECKOTO MPHOPUTETA OJTHON 3
KOJUTUAMPYFOIIUX ITPABOBBIX HOPM M pa3peiieHus MPaBOBON KOJUTH3HH.

K ooxmpuranbubiv KpuTEpUsIM aBTOp OTHOCUT BBIPaOOTaHHBIE FOPUAMYECKON HAYKOH KOJUTM3UOHHBIE
npuHIUIel. Co BpeMEH PUMCKOTO MpaBa IOPUAMYECKON TOKTPUHOW BBHIPAOOTaHBI U B XOJE HMCTOPUIECKOTO
Pa3BUTHSI KOHKPETU3HPOBAHBI MHOTHE KOJUIM3MOHHBIE NPWHIUIIBI B PaMKaX BHYTPUTOCYJIAPCTBEHHOTO
paBa, cpeau KOTophiX lex posterior derogat legi prio, lex ad praeteriam non valet, lex speciali derogat legi
generali, lex superior derogat legi interior u npyrue.

Ipaxceonoeuueckumu KOITU3NOHHBIMHA KPUTEPUSIMHU aBTOP MMEHYET CPEICTBA Pa3peIIeHHUs MTPaBOBBIX
KOJUTH3UH, Cc(HOPMYJUPOBAHHBIE MPABONPHUMEHHUTEIBLHON MPaKTUKOH, 3(PQPEKTUBHBIE W IieiecooOpa3HbIe ¢
TOYKH 3pEHHS TPABONPUMEHHTEIBHOTO TpPOIEecca W BBIPAKEHHBIE B TPAaBOBBIX, OPTaHMW3AINNOHHBIX,
METOJTMIECKHUX U IICUXOJIOTHYECKUX CIIOCO0aX BO3/IEHCTBYS Ha DIIEMEHTHI TIPABOBOW KOJITH3UH.

®dopmupoBaHue MpodIeMOpa3peIIaronieil CUCTEMBI CBA3aHO ¢ HEOOXOJMMOCTBIO aHAIHM3a €IIIe OJHOTO
SIBJIIGHUS — KOJUTM3MOHHOTO TipaBa. BeI3BaHO 3TO (hopMaIbHO-IOPHINIECKUMH OCHOBAHUSMH — MOJIOKEHISIMH
m. «» cT. 71 KoHctutymuu P®, B KOTOpOM comep)kKHTCS yKa3zaHHe 00 HCKITFOUUTEIBHBIX ITOJTHOMOYHSX
Poccutickoii ®epepanun B chepe «demepaabHOr0 KOJTM3UOHHOTO TpaBay. JlWccepTaHT mperaraet
paccMmaTpuBaTh KOJUTM3MOHHOE IIPAaBO B KAdeCTBE KOMIUIEKCHOTO MEKOTPAClIeBOTO HHCTHUTYTa, Kak
COBOKYITHOCTH (MJIM CHCTEMY) IPABOBBIX HOPM, MPEIHA3HAYCHHBIX IS ONIPEeNICHHs PHOPUTETA OJHOU U3
HOpPM, HaXOJSIIUXCS B KOJUTM3WM, B IPOIECCE NPaBOPEaTH3alMOHHON JAesTeNbHOCTU. [Ipu 3TOM aBTOp
paccMaTpuBaeT KOJUTM3MOHHOE TPaBO B JIByX acleKTaX — MIMPOKOM M Y3KOM. B y3koM cMmbicie OHO
MIPENICTaBIAET COO0H CyIIEeCTBYIOMNI (XOTSA U pa3pO3HEHHBIN) HOPMATUBHBIH MaccHB (TO €cTh (OpPMaTBbHO-
IOPUIINYECKUE KPUTEPHH). B MIHPOKOM CMBICIIE KOJUTM3HOHHOE MPAaBO MOXKHO MPEJCTABUTH KaK MPUKIATHYIO
TEXHUKO-IOPUIMYECKYI0 HayKy, OOJaJarollyl0 METOJOJIOTHUECKIMH CBOMCTBaMH, 0a3y peanu3anuu
CHCTEMBI Pa3pellieHHs] MPABOBBIX KOJUTU3UI. METOM0JIOTHYECKYI0O OCHOBY KOJUTM3HOHHOTO IpaBa B ITOM
CMBICIIE COCTABJISIOT TAKHE TIOHITHS M KaTErOPUH, KaK CHCTEMHOCTH IIpaBa, ero JHajieKTH4ecKas MpHpoja,



MOHATHE U CYIIHOCTh IPABOBOI KOJJIM3HMHM, IETCPMHHAHTbI OOBEKTHBHOIO KOMIIOHEHTA, KOJUIU3UOHHBIE
JOKTPUHAIIBHBIE IPUHIUIIBI U IPYTHE.

Bo emopom napazpaghe 06onee TOAPOOHO WCCIEAYIOTCS KOJUTM3MOHHBIE KPUTEPHUH K CIOCOOBI
paspeleHus IpaBoBO KOUIH3HH. [IoMUMO YHCTO TEXHOJIOTHYECKHX 3a[a4, KOTOPBIEC IPU3BaH BBINOJIHATE B
paMKax CHUCTEMHOIO aHaju3a BCSKUIl KpUTepuil BbIOOpa, TyMaHHUCTHYECKHE KOJUIM3MOHHBIE KPUTEPUH B
IpaBe COIHUAIBHOTO OOECTHeueHHs] OTpakaloT IIeNb IPABOBOTO PETYIHPOBAHUS B aAKCHOJOTHUYECKOM
(IIeHHOCTHOM) acmeKkTe, COoJAepKaHHe KOTOPOTO BEITEKaeT W3 mojoxkeHud cr. 2 Kouctutymum PO u
OOIIeNpU3HaHHBIX HOPM MEXAyHapoAHOTo mpasa. [loaToMy KoyuIM3MOHHAs TpoOiema, 3aTparuBaromias
mpaBa ¥ CBOOOJBI HYeNOBEKa, B MEPBYIO oOuYepelb MOMJISKHUT pa3peIIeHHI0 Ha OCHOBE MPHUMEHEHUS
TYMaHUCTHYECKOro KpuTepus. OJIHAKO BO3MOXKHOCTb pEaJH3all T'YMaHUCTHYECKUX KOJTU3MOHHBIX
KPUTEpUEB JOJKHA HMETh OIpeAeTeHHbIe MpeJeNbl, JOCTaTOYHO YETKO O4YepyeHHble 4. 3 cT. 55
Koncrurynuu PO.

K rymaHucTHueckuM KpUTEpUSM MOKHO OTHECTH JIUIIb HEKOTopble HOpMbl Konctutyiuu PO (ct. 54,
4. 2 cT. 55, 4. 3 cr. 56), KOTOpBIE, KaK MPaBHJIO, BOCIIPOU3BOAAT HOPMBI BaKHEHIINX MEXTYHApPOJHBIX
akToB. IloaTOMy TpH paspemeHHH KOHKPETHBIX KOJJIM3MOHHBIX NMPOOJIEM KaueCTBOM T'yMaHHCTHYECKOTO
KpUTEpHs MOTYT OBITh HajeneHsl MHOTHE HOpMBI Koncturynnu P®. Tak, paspemeHne KOJUIM3UU HOPM CT.
10 3akoHa O TPYJIOBBIX MEHCUAX U a03. 2 1. 1 cT. 29 3akoHa 00 00s3aTeNBHOM MMEHCHOHHOM CTPaXOBaHHH B
(dbopMe mpeosoNieHHs] MOXKET OBITh OCYIIECTBICHO HAa OCHOBE pealiu3allid OJHOW u3 HOpM CT. 37
Koncrutynuu PO, onpepensromeid npuHuun cBoOoasl Tpyna. Tpya He sBisieTcss 00S3aHHOCTBIO
rpaxjgaHuHa (B OTIMYME OT KOHCTHUTYLIMOHHBIX ITOJIOKEHHH COBETCKOTO IEpHOAa), IO3TOMY M IpaBO Ha
MEHCHUIO (XOTs OHa U UIMEHYETCS TPYJOBOi) HE MOKET OBITh MCKIIOUUTENILHO YBI3aHO C TPYAOBOW WM MHON
MOOILPSIEMON TOCYAaPCTBOM JIESITETIBHOCTBIO (C TPYAOBBIM CTakeM). FIMEHHO 00 3TOM TOBOPHUT MOJIOKECHUE
a63. 2 m. 1 cr. 29 3akoHa 00 00s13aTEIHLHOM [IEHCHOHHOM CTPaXOBaHWH, Kacarolleecs ML, He TPUHUMAIOIINX
y4acTusi B 00LIECTBEHHOM ITPOU3BOJICTBE, HO 32 KOTOPBIX OCYLIECTBIISCTCS BHIMJIATa CTPaXOBbIX B3HOCOB.

BaxHneliyro poip B HpoOieMopa3pellaloeil CUCTeME HrpaeT TEMIIOPalbHBIH T'yMaHUCTUYEeCKUI
KOJUIM3MOHHBIN KpPUTEpUHM, MPOBO3IJIAIAIONIUI HEAOMYyCTUMOCTh YCTaHOBIEHHS XYZIIEro IpaBOBOIO
MOJIOKEHUS IO CPABHEHHUIO C CYILECTBOBaBIIUM panee. Peub naet o Hopme 4. 2 ct. 55 Koncruryuuu PO®. Ha
npuMepe npoOIeMbl BBEJCHUS B JCHCTBIE 3aKOHA O TPYAOBBIX NMEHCHAX aBTOP OTMEYAET, YTO BO3MOXKHOCTh
U HE0OXOAWMOCTh MPSIMOTO JEHCTBHS JaHHOW HOPMBI KaK KOJUIM3MOHHOTO KPHUTEPHUS ITO3BOJIMIO Obl
COXpaHHMTh IPHUOPUTET 3a 3aKOHOM BPEMEHM COBEpIICHHs lopuauyeckux neiictBuil (lex tempi actus),
CBSI3aHHBIX C TPYIOBBIM CTa)KEM, TO €CTh 3a 3aKOHOM O TOCYyAapcTBEHHBIX meHcusx 1990 ronma, oOecrieuns
cOOJII0ZICHUE TTPAB M 3aKOHHBIX HHTEPECOB I'PaKIaH.

I'ymMaHuCTHYECKHE KPUTEPUH IPHU Pa3PELICHUH KOJUIM3MOHHBIX MPOOJIEM TOCIIEA0BATEIbHO peanu3yeT
B CBOUX pELICHHUSX, INIaBHBIM o0Opa3zoM, Koncturyumonnwsii Cyn P®, KoTOpbIii JOCTaTOYHO YacTO
amneyuIMpyeT K OOLIeNpaBoOBbIM MPUHIMIIAM M OOLIEIPU3HAHHBIM MPUHIMIIAM M HOPMaM MEXIyHapOAHOIO
npaBa. Korcrurymuonnsiit Cyn PO npu pazpemennn komumm3uii HopMm Koncrutymuun PO u denepanbHbIX
3aKOHOB M MHBIX aKTOB HEPEIKO CaMOCTOSTEIbHO (POPMYIMPYET KPUTEPUH, KOTOPBIE NPH OINPEICICHHBIX
YCIOBUSIX MOI'YT OBITH HENOCPEICTBEHHO HCIOJBb30BAaHBI IIPH BO3HUKHOBEHHM KOJUIM3MOHHBIX HPOOIIEM,
dhopmupys, TakuM 00pa3oM, CIEIMHATBHYI0 KOJUIM3HOHHYIO 0a3y CpPEICTB — KA3VdlbHble (DOPMATbHO-
iopuouyeckue kpumepuu. B psame ciaydaeB Koncrturyrmumonnsiii Cyn PO uaer mo ciemyromeMy IyTH: IO
KOHKPETHOMY [€lly TNPUHUMAETCS COOTBETCTBYIONIEE IIOCTAHOBJIEHHE, a B IOCIEAYIOIEM IIPaBOBBIC
MIO3ULNY, COAEp KAIINeCs B JAaHHOM ITOCTaHOBIICHWH, IOCPEICTBOM OIPEINEIICHUI PACIPOCTPAHAIOTCA Ha
aHanmornunble nena. Tak, B yactHoctd, KoHctutymmonHoro Cyna P® nocrymun B OmnpeneneHuun oT S
HOs1Opst 2002 roma Ne 320-O «llo xamobe rpaxkmanumHa CrecuBneBa HO.M. Ha HapylieHHe ero
KOHCTHTYIIOHHBIX TpaB MOJOXEHUSIMH T. «a» 4. 1 cr. 12 u cT. 133.1 3akona P® «O rocymapcTBeHHBIX
neHcusix B POw»». CymecTByer W Apyrol myTh ¢ NPUMEHEHHEM TaK Ha3bIBAEMBIX «OMPEAENCHHHA IO
OOpalIeHnsIM ¢ TIOJIOKUTEIBHBIM COJIEPKaHHEM», B KOTOPBIX COAEPKHUTCA (hOPMANbHBIN OTKa3 B MPUHATHH
oOpamieHnst K pacCMOTPEHHIO, HO MMEETCsl yKa3aHHEe Ha 00s3aTeNbHOCTh I BCEX CYOBEKTOB OOCYIUTh
IeficTBHe paHee MpUHATON paBoBoit nmo3unuu Kouncturymonnoro Cyna PO.

Haubonpmieit creneHpio  CcTaOWIBHOCTH, YCTOMYMBOCTH, OO0OOIIEHUS, TEXHHUKO-FOPUINIECKOM
OTIEpaTUBHOCTH U 3(G(HEKTUBHOCTH cpenu (HOpMaTbHO-IOPUINIECKAX KPUTEPHEB 00JaTar0T, HECOMHEHHO,
KonuzuonHole Hopmbi. C TOYKM 3pEHHS aBTOpa, KOJUIM3MOHHAs HOPMa €CTh OOS3BIBAIOIIEE MPABUIIO



MoBeJcHUST (KpUTEpHil BEIOOpA), IOCPEACTBOM KOTOPOTO OCYIIECTBIICTCS CHATHE (IIPEOIOJICHUE)
BO3HUKILECH KOJUIM3MOHHON MPOOIEMBI ITyTEM yKa3aHUS CyObeKTy peaan3alud Ha IOPUANYECKUN IPHOPUTET
OJHOTO U3 00BEKTOB KOJUIU3UHU.

JuccepTaHT OCYIIECTBISCT KJIACCHM()UKAIMIO KOJUIM3MOHHBIX HOPM B TMpPaBe COLMAIBHOTO
o0ecrieueHus] MO Pa3IM4YHBIM OCHOBaHUSAM. llo mpumaonesxcnocmu x ypoeHio npagoeozo pe2ynuposanus,
BBIJIEJISIETCS TPH YPOBHS KOJUIM3MOHHO-TIPABOBOI'O PETYJIHPOBAHMUS B MpaBe COLMAIBHOTO obecreueHus: 1)
KOHCTHUTYIIHOHHBIH ~YPOBEHb, 2) YpOBEHb (ellepalbHbIX 3aKOHOB, 3) pETHOHAIBHBIH ypOBEHB.
[IpuMeHnTENbHO KO BTOPOMY YPOBHIO KOJJIM3MOHHBIX IIPEANUCAHUH aBTOP CUMUTAeT HEOOXOIUMBIM
ckopeiiee npuHiTHEe PenepanpbHoro 3akoHa «O HOPMATHBHBIX NMPABOBBIX akTax P®», KOTOPBIA MOXET
CTaTh LIEHTPAJHHBIM 3BEHOM CHCTEMBI pa3pelieHusl MPaBOBBIX KOJUIM3HUH, (YyHIAMEHTOM KOJIM3MOHHOTO
npaBa Kak HOPMAaTWBHOW cucreMbl. Ha TperbeM ypoBHe cyOBekThl P® QakThdeckd OCyIIECTBISIOT
COOCTBEHHOE KOJIJTM3MOHHOE PEryJIHpOBaHME, TPUMEPOM YeMy CIyXHT 3akoH Tomckoil obmactu ot 7 mapra
2002 roma Ne 9-O3 «O HOpMaTHBHBIX MPABOBHIX akTax ToMmckoil obmacTu» (MpUyeM aHaJIOTHMYHBIE 3aKOHBI
MIPUHATHI BO MHOTHX cyObekTax Pd).

Haubonpmiee 3HaueHuWe [Uis XapaKTePUCTUKH KOJUIM3HOHHBIX HOPM B TIpaBe COLMAIBHOTO
o0ecrevyeHus] UMEIOT JIBA OCHOBAHHUS KJIACCHU()MKALIMOHHBIX TPYIIUPOBOK: &) C MOUKU 3PEeHUs MeXanusma
obecneuenus 0puoutecKo2o0 npuopumema W 0) 6 3asucumocmu om @OYHKYUOHATbHBIX 0COOEeHHOCMell
00beKmo8 npasosol Koawsuu (8udos npasosvix xoanuszuil). C TOYKH 3peHUs TMEPBOrO OCHOBAHMS
KJIacCU(UKAIMU B IPaBe COUUATBHOI0 00eCIeUYeHNsI MOXKHO BBIICIUTH CIIETYIOLINE BUABI HOPM.

1. KonnusuoHHbIE HOpMbI-NpUHYUNbI, K KOTOPHIM OTHOCSITCSI KOHCTUTYIIMOHHBIE HOPMBI 4. 2 CT. 4, 4.
1 cr. 15, 4. 2 cr. 120, onpenensronye BoICIIyr0 opuandeckyio cuny Koncrutynun P® u denepanbHbix
3aKOHOB, 4. 4 cT. 15 0 mpuopuTeTe HOPM M MPUHLUIIOB MEXAYHAPOTHOTO IpaBa HaJ HOpMaMH BHYTPEHHETO
3aKOHO/1aTENIbCTBA.

2. KonnusuoHHbIE HOpMbI-02panutenus, KOTOPHIMU YCTAaHABIUBAIOTCS IpeNenbl JEHCTBUS HOPM
MpaBOBBIX akTOB. HOpMBI NaHHOTO BHJa MONY4YaroT BblpakeHHMe kak B Konctutyuum P®, tak um B
(enepanbHBIX 3aKOHaX CHCTEMbI COLMAIILHOIO obecneueHus. B akrax cucTtembpl conuanbHOTO o0ecredeHust
HOPMBI JIJaHHOTO BHAA HMMEIOT THUIHUYHOE I BCEr0 COBPEMEHHOIO POCCHICKOTO 3aKOHOAATENbCTBA
coJIep)KaHKe, BBIPaXKEHHOE B OpPMYJIe «IIPUMEHSETCS B 4aCTH, HE IPOTUBOpeYaIlel. . .». [IpuMepaMu Takoro
poZla KOJUIM3MOHHBIX HOPM SIBJISIFOTCSI MOJIOKEHUS M. 2 cT. 31 3akoHa O TPyAOBBIX MEHCUsX, 4. 1 cT. 28
3akoHa 00 OCHOBax 00f3aTEJILHOIO COLMAIBHOIO CTpaxoBaHusl W Apyrue. CBoeoOpasHbIM NPOSBICHHEM
HOPM-OTPaHUYEHHUN SIBIISIOTCSI HOPMBI-3allpEThl, YCTaHABJIMBAIOIIKE Oojee >KECTKUE TPaHUIbl MPUOPHUTETA
HopM. OIHAKO B MIPaBe COLMAIBHOrO 00ECIIEYEeHHUS K MX YUCIY MOKHO OTHECTH JIMIIb MOJIOKEHUS 4. 3 cT. 11
3akoHa O BeTepaHaX, I/Ie YKa3blBaeTCsl Ha TO, YTO MpaBa M JBIOTHI, & TAKXKE APYrHe MEpbl COLUATbLHON
3alIUTHl BETEPAHOB M WICHOB MX CEMEMH, ycTaHOBIeHHBIE 3aKkoHoaaTeabcTBOM CCCP u 3akoHOAaTENIECTBOM
P®, He MoryT OBITH OTMEHEHBI 0O€3 PaBHOIIEHHOM 3aMeHBI, a Takke HopMy a03. 2 4. 1 c1. 28 3akoHa 00
00513aTETIbHOM COLMAJIbHOM CTPAaxOBaHMM OT HECUACTHBIX CIy4yacB Ha IMPOM3BOACTBE U mpod3adoiesaHuil,
IZle ONpEIETIeHO, YTO Ha MOMEHT BCTYIUIEHHS B CWIIy JaHHOTO 3akoHa pa3Mep oOecredyeHus Io
CTPaxOBaHUIO HE MOXXET OBITh HI)KE YCTAaHOBJICHHOIO B COOTBETCTBHM C paHee [eHCTBOBABIIMM
3aKOHOAATEIIECTBOM.

3. CymecTBOBaHHE B TIIpaBe€ COIMAIBLHOTO OOCCICUCHHUS HOPM-KOOPOUHAMOPOS8 (HOPM-CBA30K)
OOBSCHSCTCS HAIMYMEM KOOPAMHAIMOHHBIX (HEepapXW4eCKUX, TOPU30HTAJIbHBIX) CHUCTEMHBIX CBS3€H B
JaHHOW IpaBoBOil oTpaciy. Peus B JaHHOM cilydae HIET O BBIACIEHUH TaK Ha3bIBAEMbIX «0a30BBIX) 3aKOHOB
1 obecreyeHny IPUOPUTETa UX HOPM HaJl HOPMaMH HHBIX 3aKOHOB 1aHHOH CHCTEMBI.

Konnu3noHHble HOPMBI-KOOPAWHATOPHl HE HMEIOT LIMPOKOTO PACIpOCTPAaHEHUS B COLUANIBHO-
o0ecreunTelbHOM 3aKOHOJATeNbCTBE, MIPH ATOM COJIEp>KaHUe AUCIO3UINNA TaKUX KOJUTU3MOHHBIX HOPM, KaK
MIpaBUJIO, CBSI3aHO CO C(Eepoi, B KOTOPOH ICHCTBYET akT, COomeplkKaluii yKa3zaHHYI0 HOpMy. B kauecTBe
MIPIMEPOB JAHHOTO BHJa HOPM MOXKHO MPHBECTH MONOKEHUS 4. 3 OcHOB 3akoHoaTenscTBa PD 06 oxpane
310pOBBS TpaxaaH oT 22 urong 1993 roxa o Tom, 4To 3aKoHOnATENECTBO PP 00 oXxpaHe 3M0pOBBS IpaxaaH
cocronut u3 nojoxernnid Koncrturynun PO, macrosmux OCHOB u npuHuMaemvlx 8 COOMEEMCMEUU ¢ HUMU
opyaux 3aKkoHooamenvhvix akmog P@ n ee cyopekroB. Cioma )K€ MOKHO NPUYUCIUTH HOpMy 4. 1 cT. 2
®enepanpHOro 3akoHa oT 12 saBaps 1996 rona Ne §8-®3 «O norpeOeHUN U TOXOPOHHOM JIEJIE».



Cy1iecTBeHHBIM HEIOCTAaTKOM KOJUIM3MOHHBIX HOPM-KOOPAMHATOPOB B JTOH cdepe MpaBOBOTO
peTyNIHpOBaHUs SABISETCA HEONPEAETCHHOCTh KOJUTM3HMOHHOW TPUBSI3KM (IMCIO3WIMH), YTO B OTCYTCTBHE
3aKOHO/IaTENIBHO YCTAaHOBJICHHOMN CHCTEMBI HOPMATHBHBIX aKTOB IMTOPOXKIAET MMPOOIEMBI.

4. Konnm3noHHbIE HOpMbI-cankyuu. [[pUIMEHNUTENFHO K TIPaBy CONMAIHHOTO OOecredeHuss K HopMaM
TaKOTO BHIA ciiefyeT oTHecTd 4. 4 cT. 11 3akoHa o BeTepaHaX, KOTOpas IJIACUT O TOM, 4TO eneparbHbIe
3aKOHBI ¥ MHBIE HOpPMAaTHBHBIE MPAaBOBbIE aKTHI (B TOM umncie cyOobekToB P®), orpaHnumBaroniie npasa u
JIBTOTHI, IPEyCMOTPEHHBIE I BETEPAHOB TaHHBIM 3aKOHOM, AGIAIOMCA HEOeUCmEUmenbHbIMU. Y Ka3aHHOe
MpaBUJIO, B CYIIHOCTH, IPEACTaBISCT COOOW OTPACICBYIO KOJUIM3HOHHYIO HOpMY (KpUTEpHii) B IpaBe
COLIMATIBHOTO 00eCTICUCHNSI.

Jlenenne KOJIIM3MOHHBIX HOPM B 3aBUCHMOCTH OT ()YHKIMOHAIBHBIX OCOOEHHOCTEH OOBEKTOB
MIPaBOBOM KOJUTM3MHM (BUAOB KOJIJITM3UIT) UMEET MPUKIATHON XapakTep. AHATN3 KOJUTU3MOHHBIX MPEANHNCaHuN
COLIMATbHO-00€CTIEYNTEIHLHOT0 3aKOHOIATENIECTBA, B TOM YHCII€ aKTOB OOIIEro AeWCTBUS MPHUBOANUT aBTOpa K
BBIBOJIy, YTO B MpPaBe COLMAIBLHOTO OOECIEYCHHUs CYIIECTBYET JIUIIb JBE TPYIIBI KOJUTH3HOHHBIX HOPM —
uepapxuieckue 1 memnopaisbHule. lIpr 3TOM OTCYTCTBYIOT HOPMBI, CIIOCOOHBIE YPETryJIHMpOBaTh TaKHE BUIbBI
KOJUTM3HH, KaK KOMIIETEHIIMOHHBIC, TIPOCTPAaHCTBEHHBIE, CTPYKTYPHBIC, TUPPEepEHIINOHHBIE.

Hepapxuyeckue KOJUIM3MOHHBIE HOPMBI, HCIIOJIb3yeMble B TpaBe COLMAIBHOrO obecredeHus,
conepxkarcst B Koucturyuuu PO (4. 2 c1. 4, 9. 1 u 4 cr. 15, ct. 76, cT. 90, c1. 115, 4.1 3aKII0YUTENBHBIX U
nepexoaubix nonoxkenuit), ['TIK PO (4. 2 u 4 cr. 11), AIIK PO (4. 2 u 5 c1. 13), a Takke B 3aKOHAX CHCTEMBI
COLMANILHOTO O0ecreueHHs, ONMpEeesSIoMnX MPUOPUTET 3aKOHOB HaJ (eaepalibHbIMH M PETHOHATBHBIMU
HOPMAaTHBHBIMU aKTaMU B HOPMax, KOTOPBIMH OIpEJENsIeTCs CUCTEMA 3aKOHOJATeNbCTBA B TOW MM MHOU
00J1acTH MpaBa COUAIBHOTO O0CCIICUCHHUS.

TemmopanbHble KOJUIM3HOHHBIE HOPMBI B MIPaBE COLMAIBHOTO OOecleueHHs MpeACTaBlIeHbl ITHPOKO
pacrnpocTpaHeHHOH (OpMYNOi «paHee MPHUHATHIC 3aKOHBI ... MPUMEHSIOTCS B YacTH, HE MPOTHBOpeUalei
HACTOAILIEMY 3aKOHy». B 1enoMm, KOJUIM3MOHHBIE HOPMBI 3TOTO BHJAa MOXHO OTHECTH K TpymIe
KOJUTM3HOHHBIX HOPM C OMHOCUTNENbHO OnpedeneHnoll npugaskol. HopMbl Takoro BUIa MOXHO OOHApYKUTh
B 3aKOHE O TPYAOBBIX HeHCHsIX (1. 2 cT. 31), 3akoHe 00 00s3aTeIbPHOM EHCHOHHOM CTpaxoBaHuH (1. 2 CT.
34), 3akone 00 OCHOBax 00s3aTENBHOrO COUUAIBHOrO cTpaxoBanus (1. 1 cT. 28) u apyrux.

ABTOp cunTaer Hanboee Pa3yMHBIM ITyTeM (POPMHUPOBAHUS KOJUIM3HOHHO-TIPABOBOTO PETYJIUPOBAHUS
B IIpaBe COIMAILHOrO obecredeHuss TpaHChOpPMAIMIO JOKTPUHAIBHBIX KOJUIM3UOHHBIX KPUTEPUEB B
KpUTEpUu (QOpPMaIbHO-IOPUANYECKHE, TO €CTh MEPEeBOJ KOJUTM3UOHHBIX MPUHIIUIIOB B 00IIE00s3aTeNbHBIC
KOJUTU3WOHHBIE HOPMBI, YTO CIIEyeT OCYIIECTBIISITh ITyTeM BKIIOYEHUs 00pPa30BaHHBIX HOPM B aKT OOIIEro
(Me)x0TpacieBoro) AecTBrs — 3aKOH O HOPMAaTUBHBIX IMPABOBBIX aKTaX.

JloKTpuHaIIbHBIE KOJUIM3UOHHBIE KPUTEPHUH JUISL FOPUIMYECKON MPAKTUKU, K COXKAICHHUIO, 3a4acTyIO
OCTAalOTCSl TOJBKO HJIESAMH, KOTOpPhIE B CHIJIy Pa3HBIX OOCTOSTEIBCTB MOTYT HE IMOIYYUTh PEATBHOTO
BOIUTOIIEHUS. B psijie cimydaeB uX peann3anys He BBITOJHA C TOYKH 3PEHHUS BEJOMCTBEHHBIX HHTEPECOB, YTO
B OOJbIIIEH CTETIeHHW CBOWCTBEHHO B HACTOSIIMK TEPHUO] WMEHHO CHCTEME COIMHAIIEHOTO OOECIedeHHs, B
KOTOpOW 3afada yKperieHus ()WHAHCOBBIX OCHOB W OJKOHOMHH CPEACTB HEpPEAKO TNpeBajupyeT Hal
IPOo0JIEMOI COBEPIIIEHCTBOBAHISI MEXaHM3Ma Pa3penieH s KOJUTH3HHA.

[IpuHrMasT BO BHHMaHWE OYEBHUIHOCTh BIUSHHSA, KOTOPOE MOMKET OKa3bIBaTh JAEATEIHHOCTD
BBIIIIECTOSAIINX OPTaHOB MPABOCYINS U YIIPABICHUS HA CHCTEMY pa3pelieHus IPAaBOBBIX KOJUTH3HH, OBIIO OB
HEBEPHO WTHOPHPOBATH JaHHBIA (akT MpH pa3paboTke mpodieMopasperatomnieii cucreMol. CienoBaTensHo,
MeeTCs] B BUy BO3MOXKHOCTH OIIPENIEICHUS MPHOPUTETA OJHOHN M3 KOJUTUAUPYIOMUX HOPM B COOTBETCTBHU
CO CIIOXKHBIICHCS B TOW WM WHOH cdepe TOCYIapCTBEHHOH EATEIHHOCTH TMPAKTHKOW TPHUMEHECHHS
KOHKPETHOH HOpMBI. BayKHYIO POJIb B 3TOM TIpoIlecce UTpaeT AESITeIbHOCTh KIIOUEBhIX BEIOMCTB CHCTEMBI
cornuanbHOTO obecneueHuss — Muntpyaa PO, [IOP, ®CC, ®OMC. [/lanHble OpraHbl HE TOJIHKO BIIPaBe, HO U
00513aHbI AHAJIM3UPOBATH IPABONPUMEHHUTEIBHYIO MPAKTHUKY, TOJIKOBAaTh, COIMOCTABIATH KOJUTUAUPYIOIINE
HOPMBI, a 3aT€M JIOBOJHUTH IOJYYECHHbIE PE3yIbTaThl 10 HIDKECTOSANINX YPOBHEH B (hopMe pa3bsCHEHHU
(pexomenmaruit), koropsie de facto 00s3aTeNbHBI 11 IPUMECHECHHS.

B 3aBepmenne naparpada npoBoANTCS aHAIN3 OCHOBHBIX CIIOCOOOB Pa3peIIeHrs MPaBOBBIX KOJUTU3UH
B IIpaBe COIMAIFHOTO OOECIeYeHHsI — TONKOBaHUSA W mIpeolOpasoBaHus (opm mpasa. ToJKOBaHHE MOXKET
crocoOCTBOBaTh BBIOOPY aIE€KBATHOTO CPEACTBA TMPEONOJIEHUS KOJUIM3WH, OJHAKO HETOCPEICTBEHHO
MIPOIIECCOM TOJIKOBAHUS KOJUIM3WA HE IIPEONOJIEBAaeTCs W HE YCTpaHAeTcs — OOOCHOBBIBAETCS JIHIIb



HEOOXOAMMOCTh TPUMEHEHHUS OIHOTO W3 CYIICCTBYIOIMX KOJUIM3WOHHBIX CPEACTB (KpPHTEpHEB) JIHOO B
pe3yabTaTe TOIKOBAHUS OTPEISIICHHOTO BHIa 00pa3yeTcsl HOBBIM KOJUTM3MOHHBIN KpuTepuid. Takoit croco0,
KaK COBEpIICHCTBOBAHWE HOPMOTBOPUYECKOH AEATEIHHOCTH M MpeoOpa3oBaHue (OpM IMpaBa BRIPAKaeTCs B
CUCTEMaTH3aIlMN 3aKOHOIaTENIbCTBA, TIAHOMEPHOCTH H MOCIIEI0BATEIFHOCTH HOPMOTBOPYECKOTO TIpoIiecca
U Jp..

B mpemvem napazpaghe ananvzupyrorca GpopMbl paspemieHus IpaBoOBbIX KOJITH3UI, paccMaTpUBaeTCs
npobiemMa (GopMUPOBAHUSI METOIUKHU MPEO0JIeHU HanOoJiee pacpoCTPaHEHHBIX BUJOB KOJUIM3HI B MpaBe
COLMATILHOTO 00eCTICUCHNSI.

YcTpaHeHne NpaBOBON KOJTM3UM O3HAa4yaeT MOJHOE MpEeKpalleHHe CYIIECTBOBAHUS OOBEKTHBHOTO
KOMITOHEHTa WJIH, IPYTHMH CIOBaMH, TO, YTO KOJUIM3MOHHAs IpobiieMa Oosee HUKOTAa He BO3HUKHET. OHO
MOJKET OCYLIECTBISATHCS HOPMOTBOPYECKMM OpPTaHOM, MPHUHABIIUM HOPMBI, B MOPSAIKE OTMEHBI OJHON M3
HUX, JTMOO0 W3MEHEHHs pEJaKIMM HOPMBI TakKHUM 00pa3oM, 4YTOObl YCTPaHHUTh CBOHCTBO KOJUIM3WH,
BhIpaKaroleecs B COBMAJACHUH Cep perynpoBanusi 00bEKTOB KOJLTH3HH.

Crneuu¢udyeckuM  BHIOM  YCTpaHEHHs  KOJUTM3MOHHOM  MpoOJieMBl  SBJISETCd  MpPU3HAHUE
HEIEUCTBUTENBHBIM OJHOTO U3 OOBEKTOB KOJUTM3UHU. DTO UCKIIOYUTEIBHBIN cly4ail pa3penieHus KOITH3uU
B ¢opMme ycTpaHeHusi Oe3 ydyacTusl MPHHABIIETO HOPMBI (HOpMY) HOPMOTBOPYECKOTO opraHa. B Takux
ClIy4asx pedb, Kak MpaBuilo, uaetT o aedarenbHocTb KoHcTurymuonHoro Cyna PO, a Takxe o AesITeIbHOCTH
CyJIOB OOIIIel FOPUCAUKIINY U, TTIaBHBIM 00pa3oM, BepxoBHoro Cyna P®, koTOpbIM NOBEIOMCTBEHHEI Jieiia
O NMPU3HAHUM HEJIEHCTBUTEIBHBIMU HOPMATHBHBIX MPABOBBIX aKTOB MOJHOCTHIO WK B yacTH (ri1. 24 T'TIK
POD).

Pemenne KoncrutynmonHoro Cyna P® KOHKpeTHOH KOJUIM3MOHHOW MPOOJIEMBI SIBIISIETCS OAHUM M3
HaunboJiee ONepaTUBHBIX BUOB YCTPAaHEHHUS KOMJIM3MH. B mpakTuke cynoB oOleil I0pUCAUKINY MpoLesypa
yCTpaHEHHS KOJUTU3UM MOMKET OKas3aTbCs JOCTaTOYHO MPOAOJDKHTENbHOW Bo BpeMeHH. Crenuduxa
3aKJII0YaeTcsl 37ecb B TOM, YTO HOPMATHBHBIM aKT MpPU3HAETCS HENEHCTBUTENbHBIM (M, COOTBETCTBEHHO,
KOJUTM3USL yCTpaHseTcsd) TOJIbKO C MOMEHTA BCTYIUIEHHUS PELIEHMs] B CHJIy TOC]IE MPOXOXKJIEHHUsS JAena Io
COOTBETCTBYIOIINM HHCTAHIIHSM.

B kauecTBe mpuMepa yCTpaHEHHBIX KOJUIM3UH MOKHO mnpuBecTH pemeHue BC P®, npusnasmiee
HE3aKOHHBIM M HE TMoiJexamuM npuMmeneHuto a63. 1 m. 2 [locranosnenus llpaButensctBa PO ot 22
ceHTs0ps 1999 roma Ne 1067 «O6 ytBepkaennn Crimcka JOJDKHOCTEH, paboTa B KOTOPBIX 3aCUNUTHIBACTCS B
BBICITYTY, JAIONIY0 MPaBO Ha TIEHCHUIO 32 BBICIYTY JIET B CBS3H C IEJIaTOTMYECKON JIEATENIbHOCTHIO B HIKOJIaX
U IPYTHX YUYpeXACHUsX i aereil, n [IpaBun ucducieHus CPOKOB BBICIYTH JJIsl Ha3HAYCHHS MEHCHH 32
BBICITYTY JIET B CBSI3H C MEJarOTMYECKON JESTEFHO CTHIO B IIKOJIAX M IPYTHX YUPESKIACHUAX IS AeTei» Kak
OrpaHMYMBaBIINK cepy aericTBus cT.cT. 80 u 83 3akoHa 0 rocyaapcTBeHHBIX NeHcHsx 1990 roaa.

[lomHOMOUMSAMH 10 YCTpaHEHHIO NpPaBOBBIX Koymu3uii oOmamaer Ilpesupent P®D, xortopeiii B
coorBeTcTBUM C 4. 3 cT. 115 Koncrturyuuu P® BmpaBe oTMeHuTh noctaHoBieHus [IpaButensctBa PO B
cnydyae ux nporuBopeuns Koncturynmn PO, dbenepansHbiM 3akoHaMm U ykazam [lpesumenta PD, a takxe
IIpaButensctBo P®, xoTopoe, coriacHo 4. 7 cr. 12 denepalibHOTO KOHCTUTYIIMOHHOTO 3akoHa OT 17
nexadops 1997 roma «O IlpaButensctBe P®y», BpaBe OTMEHSATH NMEHCTBHE aKTOB (eAcpabHBIX OPTraHOB
WCTIOTHUTEIFHON BIIACTH.

BaxHpIM 3TarmoM CHCTEMHOTO aHallM3a KOJUIM3HOHHOW TPOOJEMBI SIBISAETCS BBHIPAOOTKA METOIMKHU
(TmocmenoBaTeNbHOCTH ACHCTBHI), KOTOpas CIOCOOCTBOBaNa OBl THUITM3AIIMHM TIOBENCHUS CYOBEKTOB IIPH
BBIOOPE TOTO WIJIM WHOTO KOJUTU3MOHHOTO KPHUTEPHS W Crocoba B MpoIecce MPeoIoNieHNs] KOJUTM3HOHHON
po0OIIeMbl. 3HAY€HUE METOUKH MTPEOOICHNS KOJUTM3HIA B TIPAaBE COIMAIBHOTO O0ECTIeUeHHs 3aKITI0YaeTCs,
TakuM 00pa3oM, 6 U3ZYYeHUU HNPAKMUKYU U ONbIMa 6 OMHOWIeHUU KOHKPEMHbIX 6U008 KOLIUIUU U 8
MexXHoNo2UU NPUMEHEeHUU HA OCHO8e NO3HAHUA NPUCYWUX UM 3AKOHOMEPHOCmel NpABOMEPHLIX U
aghghexmusHvix cpedcms 1 cnoco608 npeoodoneHUss KOATUSUOHHOU NPoOIeMbl.

ABTOp BBICKa3bIBA€T MHEHHE O TOM, YTO METOJIMKA IIPEOIOICHNUS KOJTH3UIl IpeacTaBisieT co0oil oaHO
13 CpeAcCTB oOecredeHus] 3aKOHHOCTH B JIEATENbHOCTH MPAaBONPUMEHHUTEIBHBIX OPraHOB. JTO, B CBOIO
ouepenb, 03HAYAET, UYTO JAEATENFHOCTh TAKOTO pPOJia JOJDKHA 3aKII0YAThCS B M3AAHWU BBICIIUME YPOBHSAMHU
aJIMUHUCTPAaTUBHONW BEPTHUKAIM HOPMATHUBHBIX MPABOBBIX aKTOB, COJEPKAIIMX yKa3aHUS MO MPEOIOJICHHUIO
MIPABOBBIX KOJUTM3MHA. Takylo MesTEeNbHOCTh B CHCTEME COIMAIHHOTO OOECIEUYEHHUs TOJKEH OCYIIECTBIIATH
Muntpyn PO (a mo mpeameraM COBMECTHOTO BEIEHHUS — IO COTJIACOBAHMIO WM coBMecTHO ¢ 1D, ®CC),



HaIpaBJIsas HIKECTOAIAM OpraHaM IpaBuIIa MOBeIeHUS (TPUMEPHBIN WIIH MTOAPOOHBINA aTOPUTM ICHCTBHIA)
B YCIOBUSX KOJJIM3MOHHOM CHTyallMM, OCBEINAs OCHOBHBIE KOJUIM3MOHHBIE (OPMYyNIbl M HOPSIOK HX
peanu3anyy B KOHKPETHBIX CIIydasix.

Meronuka IpeoJoIeHUs] HepapXUIECKUX KOJUIM3UIl OCHOBBIBAETCS HA MIPE3YMIILUHU IPUOPUTETa HOPM
OoJee BBICOKOH ropuandeckoi cuirel (mpuHIMI lex superior derogat legi interior). [lo MEHeHHIO aBTOpa, MIPH
MOCTPOCHUH HEPAPXUH HOPM JIOJKEH MPUMEHSTHCS. HE TOJIBKO OPTaHU3AIMOHHBIA PUHIINI (MECTO OpraHa B
CTPYKType MeXaHW3Ma rocyAapcTBa), HO TAK)KE WHBIC NMPUHIIMITBI, B YACTHOCTH, (GYHKIMOHAILHBIN (11€7b,
Ha3HAuCHHE NPABOBOI HOPMBI), IPUHIIMITEI CHEPBI JCHCTBHSI HOPMBI COOTBETCTBYIOIIUX MPABOBBIX HOPM (110
KpYTy JIUIl, B MPOCTPAHCTBE) U cHENU(UKH pa3padOTKU U MPHHATHUS MPABOBBIX HOPM (HOPMBI IPABOBBIX
aKTOB, IPUHATHIX Ha IOTOBOPHON OCHOBE).

MexaHu3M MpenuMyIIecTBa JOOPOBOJIBHO MPUHATHIX 005S3aTENbCTB, C TOUKHU 3PEHHUS aBTOpa, HOJDKEH
OBITh HUCIONB30BaH HE TOJIBKO B OTHOIIGHWHM HOPM MEXAYHAapOJHOTO TIpaBa HaJ HOpPMaMH
BHYTPUTOCYJJAPCTBEHHOTO IMpaBa, HO M TPH OMNpPEACIIEHUH TPUOPUTETa COLMAIHHO-TTAPTHEPCKUX
COIJIAIICHUH BCEX YPOBHEH HAJl HOPMATUBHBIMU IIPAaBOBBIMHM aKTaMH, COOTBETCTBEHHO, IIpaButenbcTa PO,
Muntpyna P®, mpaBuTenIbCTB (MM UX aHAJOroB) cyObekToB P®, OpraHoB MECTHOTO CaMOYIpaBICHHS.
Takum o00pazoMm, BO BcexX CiydasX, KOIZla IPaBOBBIM aKTOM JOTOBOPHOTO XapakTepa (COLHajIbHO-
MapTHEPCKUM COTJIAllIeHHEM) YpPEryJIHpPOBaHbl KaKue-TUOO OTHOLICHHS COLUATBHO-00ECIeUYUTEIHHOTO
XapakTepa, OpraHbl rOCyJapCTBEHHOW BIIACTH (MECTHBIC OpraHbl) KaK YYaCTHHKH COTJIAIICHHS HE BIpaBe
yCTaHAaBIIMBATh MHOE PETYJIMPOBaHUE B CBOMX aKTax. B MPOTHBHOM ciyd4ae JOJKHBI JEHCTBOBATH HOPMBI
COTJIalllCHHS.

Oco06blie pyHkmu U chepsl (Kpyr cyOBEKTOB) yHpaBiieHHs, cBoHCTBeHHbIe MunTpyny PO, [10 PO,
OCC PO u ®OMC PO, mo3BOISIOT TOBOPUTH O TOM, YTO B OTHOIICHUU M3AABACMBIX UMH aKTOB JICHCTBYET
MPUHIMII primus inter pares, yCTaHABIMBAIOMINN KOOPINHALIMOHHO- HEPAPXUUYECKHI MPHOPUTET aKTOB STHX
opraHoB (YUpeXIeHUH) HaJ aKTaMH HHBIX (elepalbHbIX OPTaHOB HUCIIONHUTEILHOHN BIACTH, AJS KOTOPBIX
BOIPOCHI COLTUATILHOTO 00eCTIeYeHHUs HE SBISIOTCS MPO(UITEHBIMU.

[t METoAWMKH MPEoNOJICHHs TEMIIOPANbHBIX KOJUIM3WH XapakTEpHO TO, YTO cpelau (opManbHO-
IOPUINYECKIX KPUTEPUEB PAa3peICHNs KOJUIM3MH 3TOro BHAA B MpPaBe COLUHUAIBLHOTO O0ecreueHHs OJDKEH
OBITh Ha3BaH T'yMaHHCTHUYECKUW KpUTEpHUi, coaepxkammiics B 4. 2 cT. 55 Koncrurymmm P®, a rtaxxke
HUMEIoIIasi IIMPOKOE PaclpoCTpaHEHHE TeMIIOpalibHasi KOJUIM3HOHHAS HOpMa ¢ (OPMYJIOH «...NMPUMEHSIETCS
B 4acTd, He HporuBopeuanei». IIpn HEZOCTaTOYHOCTH OCHOBHBIX KOJUIM3MOHHBIX KPHUTEPUEB CIEAYET
o0pamarbCs K JIOMOJHUTENBHBIM CPEACTBAM MPEOAOJICHHS TEMIIOPAIBHBIX MPABOBBIX KOJUIM3UI — TpyIe
JTOKTPUHAIILHBIX KOJUTM3MOHHBIX KpuTepHeB: lex posterior derogat legi prio, lex ad praeteriam non valet u lex
tempi actus.

TemmopanbHble JOKTPUHAIBHBIC KOJUIM3HOHHBIE KPUTEPUH BCErla AOJDKHBI MMETh IMOAYMHEHHOE
3HAYEHHE HE TOJbKO IO OTHOIIEHHIO K (HOPMaIbHO-IOPUANYECKUM, HO M K HHBIM JOKTPUHAJIBHBIM
KpUTEpHsIM, TakuM Kak lex speciali derogat legi generali (mnddepeHIHOHHBIN), B TOM YUCIIE K MPUHITATIAM
paspelieHusl KOMIETEHIMOHHBIX Koumm3uid. Ilpu mpeomoneHMM TeMIoOpaibHBIX KOJUIM3UH CYOBEKTY B
IIEPBYIO OYepenpb CileayeT OOpaTUTh BHUMAaHUE Ha CyOOPIMHAILIMOHHYIO CBS3b HOPM, IIOCKOJIBKY IIPHOPUTET,
BO BCSKOM cITydae, TOJDKEH OBITh OTJaH HopMe ¢ 0ojiee BRICOKOW IOPHUAMIECKOM CHIION. 3aTeM HeOOX0IUMO
BBISIBUTH ~ IPU3HAKM  HMHBIX  KOJUIM3HOHHBIX  CBsized  (aub¢epeHUHOHHBIX, KOMIETECHIMOHHBIX,
IIPOCTPAHCTBEHHBIX). Eciy TakoBbIX He OOHAPYXKHMBAETCS, PEaM30BATh XPOHOJIOTMYECKUI HpUHIMII lex
posterior derogat legi prio (3aKOH ITOCJIETYIONTHIT OTMEHSET 3aKOH MPEABI Y IINH).

JlocTaToyHO CIOXKHBIH IIyTh IPEONOJCHHUS TEMIIOPAIbHOW KOJJIM3UM B IIPaBe COLUAIBHOIO
obecrreueHns — MpUMEHeHWe NpuHIMMIA lex tempi actus. IIpobrmema 3akimrodaeTcs B OCOOCHHOCTSIX
IOPUINYECKUX (PAaKTOB B 3TOW cdepe MPaBOBOIO PEryJMPOBAHHS U, B YACTHOCTU, TAKOTO CBOCOOPA3HOTO
opuandeckoro (akra, Kak TPYJOBOH (CTPaxoBOM) CTaX, OT HAJIWYHMS U IMPOJODKUTEIHHOCTH KOTOPOTO
3aBHCHT IIPaBO HA OIpEeNIeHHBIE BUABI COIMAIBHOTO 00eClevYeHnss U 00beM MpeaoCTaBlIeHUI (Bce BUIBI
TPYJOBBIX (CTPAaxOBBIX) MEHCH, TIEHCHUHU 3a BBICIYTY JIET, TOCOOHE 10 BPEMEHHON HETPYIOCIIOCOOHOCTH).
Criertu¢uka manHoro (paxra 3axiroyaeTcsa B TOM, 4TO OH anutca Bo BpemeHH (JI.A. ['mauOypr). [pumenss
MpUHLHUI lex tempi actus, HampuMmep, B OTHOLIEHHH TPYAOBOTO (CTPaxOBOT0) cTa)ka, HEOOXOANMO FIMEThH B
BHIYy, 4YTO CTaX (€ro MNpOAOKUTENBHOCTh WM BHJ), MPHOOPETEHHBI B MPONUIOM HAa OCHOBAaHHUU
JICCTBOBABIIIMX B TOT IIEPHOJ HOPMATHBHBIX aKTOB, HE MOXET ObITh M3MEHEH HOBBIM 3aKOHOM, KaK HeJb3sl



HW3MEHHUTh HHBIX CBEPIIUBIIMXCA B IPOLUIOM SIBJIEHMH M (PaxkToB. J[aHHYIO MO3MLUIO 3aHSI, Halpumep,
Koncrurymumonnsiit Cyn P® B Onpenenennn ot 5 HosiOpss 2002 roga Ne 320-O «Ilo xamobe rpakmaHuHA
CriecuBiea FO.U. Ha HapyIeHHE €r0 KOHCTHTYIMOHHBIX MPAB MOMOKEHMSAMH 11. «a» 4. 1 cr. 12 u cr. 133!
3akoHa PO «O rocynapcTBeHHBIX MEHCHIX B PDy»y.

Bomnpoc 0 MeTonuke NpeososieHus CTPYKTYPHBIX KOJUIM3HUH SIBJIAETCS HAaMEHEE UCCIIeI0OBAHHBIM KaK B
TEOpUH, TaK W Ha mpakTuke. C TOUKH 3peHHs aBTOpa, TEOPETHYECKH OOOCHOBAHHON MPUMEHHUTENBHO K
MIPEOIONIEHUIO CTPYKTYPHBIX KOJUTM3UIM B IPaBe COIMAIBHOIO OOECIEUEHHs IMPEICTaBIAETCS KOHIIeTHS,
OIIpeeNIsoIasl MPHOPUTET HOPM OOIIEeH YacTh Hall HOpMaMH O0coOeHHOW (M crenuanbHol) vyactu (M.B.
Momnonamnos, B.M. Jlebenes), ¢ TeM UL YCIOBUEM, UTO JaHHAS MOJENb MOJDKHA JACHCTBOBATH B MpeEeIax
HOpPMAaTHBHOTO akTa. TakuM 06pa3oM, HOPMBI OOIIETO XapakTepa (HOPMbI-LIEIH, HOPMBI-ITPUHLIUIIBI, HOPMBI-
JeGUHUIIMK ¥ T.II.) HOPMATUBHOTO aKTa JOJDKHBI UMETh MPHOPUTET HaJll MHBIMU COJACPKAIIUMHCS B HEM
MIOJIOKEHHUSIMH.

Korma peus uaer o Komum3ud B Ipenenax pasziesna (IIaBbl) WM CTATbH HOPMAaTUBHOTO aKTa CHCTEMBI
COLIMAIBHOTO OOECTIeUeHHs, TO B 3THUX CIydasx cleayeT oOpaTHTh BHMMaHHE Ha TO, 3aTParuBaioT JIU
KOJTUAMPYIOIe HOPMBI MIpaBa M CBOOOJIBI TpakaaH B 3ToN cdepe. Ecnu 310 Tak, TO MyTeM TOIKOBAaHUS
JOJDKEH OBITH OMNpeZeNieH TYMaHUCTUYEeCKUH KOJNJIM3HMOHHBIA KPUTEpUH, HA OCHOBaHUH KOTOPOTO BO BCEX
Cllydasx Clle[yeT OCYIIECTBISTH BHIOOP HOpMBI. Tak, Ha MpUMepe CTPYKTYPHOH KOJUIM3MKM HOPM B paMKax
3akoHa O TOCYIapCTBEHHOM IEHCHOHHOM obecnieueHuu (ct. 14 wm cr. 21) mpoOiiema J0mKkHA OBITH
IpeojoeHa, ucxoass u3 nojoxeHuit 4. 3 cr. 55 Koncturynum P®. IloaToMy BO3MOXKHOE OrpaHHYEeHHE
pasmepa 3apaboTka ciykamero npu ero ucuucienuu u3 180% okiaga mo cpaBHeHuo ¢ 80 % IeHEKHOTO
COJIEpKaHMsl CIelyeT paclleHMBaTh KaK HEJAONMYCTUMOE OTpaHHYeHHEe MpaB (He BBITEKarollee U3 4. 3 cT. 55
Koncrutynuu P®), uto o0ycnaBnuBaeT mpuMeHEHNE HOPMBI, IPEIOCTABIISIONICH 00BN 00BEM MPaB.

Pazpenienne KOJTU3UI OOLIMX, CHEHMANBHBIX M HUCKIIOYUTEIBHBIX HOPM JOJDKHO OCYIECTBIATHCS
cornacHo (opmyJe, U3BECTHOH elle puMckoMmy TpaBy — lex speciali derogat legi generali (cmenuanbHbIH
3aKOH OTMEHsIeT JelcTBue oOmiero) m ee moaudukanuu lex speciali par generalem non derogatur
(crienMabHBIN 3aKOH HE MOXKET OBITH OTMEHEH O0LIMM 3akOHOM). ClieioBaTenbHo, ClieluaibHas HopMa Mo
OJHOMY M TOMY JK€ BONPOCY HMMEET HPHUOPHUTET Iepen AeiicTBUEM oOuiel, W, COOTBETCTBEHHO, HOpMa
HCKIIIOYUTEIBHOIO XapakTepa MMEeT NPUOPUTET Kak mepes oOlieHd, Tak W Iepes CIeUUaTbHONH HOpMaMHu.
[Ipu mnpeomonieHNM CHOXHBIX KONIM3MHA UG HEpEeHINOHHO-TEMIIOPAIEHOTO  XapakTepa HEeoOXOIUMO
HUCXOJUTh U3 CIEAYIOIINX MOMEHTOB: 1) 00ycioBIIEH Jin 0TX0A OT AU (HEepPEeHIUPOBAHHOTO PEryINPOBAHHUS C
TOYKH 3pPEHHs] HW3MEHEHHUsl COAep)KaHHWs OOIICCTBEHHBIX OTHOIICHWH BO BpEMEHH, 2) OOOCHOBAHO JIK
OTrpaHWYCHHE MPaB MPUMEHUTENBHO K 4. 3 ¢T. 55 u cr. 56 Koncrurynun P®, 3) umeercs mu KOJTM3NOHHOE
peryaupoBaHue JaHHOIO BOINpPOCa (HAIWYME KOJUTM3MOHHOHW HOpPMBI), 4) NMPH OTCYTCTBHU KOJUTU3MOHHOTO
perynupoBaHus — oOpailleHHe K TOKTpUHAIBHOH popmye lex speciali par generalem non derogatur.

B npunoycenuu npuBENCHBI pPE3yNbTaTbl aHKETUPOBAHHS PaOOTHUKOB IPABOIPUMEHHUTEIIBHBIX
opraHoB Tomckoil oOmact 1o mpoOsieMaM COBEPILICHCTBOBAHMA MEXaHHW3Ma pa3pelICHUs] IPaBOBBIX
KOJUTU3HN.
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